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President’s ~Address* 
BAR ASSOCIATIONS AND ADMINISTRATION OF JUSTICE 
By I. M. Piarr 


First and foremost, I wish to state to the Association the extreme pleasure 
that has been mine during the past year to serve as your President. You are 
the judges as to whether or not anything has been accomplished that is worth- 


while, but it has been my extreme honor and pleasure to serve and associate 
with you as the head of this organization of the finest group of men in this 
great state of ours. Let me take this opportunity of thanking each and all 
of you for the splendid cooperation you have given me, and more especially 
to the Executive Council and the Committees who have served so faithfully 
throughout the year. 

The work of the office of necessity forces the occupant to give serious 
consideration of the effect the Association has upon the profession, com- 
munity, state and nation. One of the greatest difficulties perhaps is for the 
one in the position, to keep from taking himself too seriously. 1 hope that I 
shall not have to plead guilty to such an indictment. 

At the Cleveland Convention of the American Bar Association, the then 
President, Arthur T. Vanderbilt, made the following statement: 


“Though it may hurt our pride to say so, candor compels us to 
admit that our State Bar Associations have not been particularly suc- 
cessful in improving the administration of justice.” 


This statement should challenge the attention of every member of the 
association of the various states. Having heard this statement, and being 
President of your Association, it caused me to take stock of the work of the 
Kansas Association. As I understood it, President Vanderbilt’s statement was 
based primarily upon answers to a questionnaire sent out to the various state 
associations in the United States. The answers received by him perhaps justi- 


* Delivered at the Fifty-Seventh Annual Meeting of the Kansas State Bar Association, May 26-27, 1939. 
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fied the conclusion he reached. Possibly the answers did not truly reflect the 
work of the associations. 

If the facts warrant this statement, then what excuse do our various 
associations have for their existence? For after all, the only real justification 
for our existence is a better, quicker and fuller administration of justice. That 
must of necessity be the ultimate goal; ‘except of course for the fellowship 
that we have from our gathering, and fraternalizing together, discussing our 
problems and bragging of our successes, but forgetting our defeats. 

It is, however, important that lawyers and associations of lawyers do 
take serious stock of themselves and their organizations. When depressions 
prevailed in almost every country in the world; when nations are at each 
others throats; when individual rights are threatened; when class hatred seems 
to be encouraged; where conditions prevail which prompted former Senator 
Reed of Missouri to state as he did to the American Bar Association at its 
meeting in Kansas City: 


“This is a strange period in our history. The wisdom of experience 
has been supplanted by fantastic experiments. 

“The body politic is chained to the political operating table and the 
dreamers of dreams and seers of visions are permitted at will to cut 
and probe and slash the helpless and protesting victim. 

“Imbecility struts across the stage of time proclaiming its devine 
origin and holy inspiration. 

* * © & * 

“The old law of supply and demand is set aside and for it is substi- 
tuted the whim and caprice of those who have never achieved anything 
but failure. 

“Ignorant of the laws of production and distribution, they prescribe 
rules which introduce chaos where there was once order.” 


“I salute you as the doctors of the law, the protagonists of the Con- 
stitution of the rights and liberties of 130 million men, women and child- 
ren—a vast population who without the Constitution would be the 
victims of every wave of fanaticism, every tempest of the mob, every 
artifice of ambition, and every seduction of hypocrisy.” 


“The lawyer ought to be and the lawyer is the watchman upon the 
towers, in duty bound to signal the advance of the enemy and arouse 
the people to the defense of their rights.” 

Not often have I agreed with any statement made by the Senator. We 
all recognize that he has a vitriolic tongue and a manner of speech that catches 
the eye and ear, and though we may not agree with him in any other par- 
ticular, we do believe that the lawyer is the “watchman upon the towers, and 
the defenders . . . of the rights and liberties . . . of men, women and children.” 
Possibly there is some relationship between the conditions which prompted 
the Senator to make the above remarks and those that prompted President 
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Vanderbilt to reach the conclusion expressed above. The statements of both 
men are worthy of attention of members of our profession. 

Lawyers, from the beginning of our American form of government have 
been and still are students of government. They have had a great influence in 
developing our present form of government; therefore, the responsibility 
for its continuance rests more heavily upon our shoulders. Conditions of the 
times call for real statesmanship from our profession. We may need to revamp 
some of our ideas and change our course of thinking, but not too ready to 
adopt every idea advanced in the name of progress. 

It is my firm conviction that our problems of government will not be 
solved until we return to sound and settled old-fashioned principles, desert 
the experimental stage and return to the principles upon which our govern- 
ment was founded, and parenthetically I might say, not the least of which 
is a proper division of powers between state and federal government. Yes, 
return to horse and buggy principles if you please, modernized into this auto, 
airplane and rapid transit age. 

Someone has said that the good old days are gone, never to return. Per- 
haps not. But good new days are awaiting us. 

Someone has been kicking our dog around for a long time. Going has 
been tough for all of us, but every profession has its time at bat. Ours is not 
too far in the future. We have faith in America and its form of government, 
its future, and confidence in the integrity of our profession and its leaders. 

When America was founded, there were no lawyers, practically no men 
trained in government, and it was only upon the advent of lawyers, the 
training of men in the study of law and government, men who were stu- 
dents of history and government, that the foundations of our present Con- 
stitutional form of government were laid. 

One of the King’s representatives in the Colonies wrote to friends in 


England as follows: 


“All associations are dangerous to good government. More in dis- 
tant dominions; and associations of lawyers the most dangerous of any 
next to military.” 


This was, as we now see it, a high tribute to our profession. Because as a 
result of the work of lawyers, we have for more than a hundred and fifty 
years, enjoyed privileges, freedom and satisfaction of ambition and ideals 
never dreamed of in any other country in the world. Here, the common man 
has lived on a higher plain than kings and queens in many sections of the 
world. 

A great amount of condemnation and criticism has been heaped upon 
the lawyers by ministers, a certain class of politicians sometimes in high places, 
demagogs, and the press. In fact, in certain sections, shooting darts at the 
lawyers has become a pleasant pastime of the press. It damned us for the 
show permitted of the Lindbergh trial, and itself demanded the privilege of 
making a moving picture of this trial. Undoubtedly there was just criticism 
of the trial judge for permitting the trial to develop into a show. But there 
would have been less occasion for criticism if he had not permitted row on 
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row of reporters and writers to crowd his court room like a flock of vultures 
waiting for carrion. In this respect, Kansas, I believe, has been more for- 
tunate. Seldom have we seen an attack by the press upon, or severe criticism 
of the bar as a whole, and not a single instance have I observed during the 
past year. Undoubtedly, some of the criticism that has been heaped upon our 
profession is justified. Whenever that criticism is justified, it is our duty to 
study and rectify it. Little can be done individually. It can be done only 
through organization. Each practitioner’s interest is tied to the interest of his 
profession; and in turn the interest of the profession is tied to the public 
interest, there being no group more important to the welfare of the nation 
than the lawyers. 


Whatever action is taken by us as an organization, must be with the 
thought in mind, not just what is best for the lawyer only, but what is best 
for all. Whatever brings the greatest good to the country as a whole is equally 
to the benefit of the lawyers. We have many problems to solve, but no prob- 
lem before America today is too great to be solved by America. Though at 
times it may appear that we are going backwards, the fact that people are 
becoming more government conscious, taking more interest in governmental 
affairs, is strong evidence that progress is being made. 


To answer the question prompted by President Vanderbilt’s statement: 
“What is the Association doing, or what has it done toward improving the 
administration of justice?” I will in the next few moments endeavor to 
answer that question by pointing out some of the things, but only a few of 
the more important done by our Association for a better administration of 
justice. 


1. Propate Cope. During the past year, we have rendered every effort 
and encouragement to the adoption of a New Probate Code which will do 
more toward the administration of justice for widows, orphans and unfor- 
tunates than any step taken in Kansas in many years. The Bill itself was 
drafted and prepared for legislative enactment largely through the work of 
the Judicial Council—and it should be kept in mind that the Judicial Council 
was created through the efforts of our organization. It is, however, the duty 
of the Judicial Council only to prepare bills and in a minor degree to bring 
about their passage. After the bills have been prepared and recommended by 
the Council, the job then falls upon the Association. It has taken many years 
to educate the public and the Legislators to the point where this bill could 
be adopted. 

2. CorporaTIoN Cope. The same might be said to be true of our New 
Corporation Code, except that this Code was entirely the work of the Bar 
Association, drafted by a committee created some seven or eight years ago at 
the instigation of our organization. That committee has, in the main, been 
continuously active in publicity, and finally in obtaining the adoption of its 
own work. I want to take this opportunity of publicly expressing to this com- 
mittee, my gratitude and that of the Association, not only for the splendid 
work they have done in drafting the bill, but their counsel, advice and guid- 
ance in having it adopted. I feel that we shall never have cause to apologize 
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for it. A strange feature of this legislation was that a bill drafted by some 
of the ablest lawyers of the state on the subject, endorsed by lawyers and its 
adoption urged by the Bar, when before the house, had the support of the 
merchants, bankers and farmers but was opposed only by lawyers of the nine 
votes cast in the house against its adoption—my recollection is that eight 
were lawyers. 

3. ProressionaL Ernics anp Grievance. A tremendous amount of work 
has been done by the Committee on Professional Ethics and Grievance. The 
elimination of illegal practices and practitioners is one of the most important 
factors in bringing about a better administration of justice. The supply of 
crooked lawyers does not exceed the demand and lawyers do not create the 
demand. 

4. Lecat Cuinics. A new committee was appointed last year to work 
on legal clinics or the holding of institutes for the purpose of working out 
plans for the education of lawyers on various subjects. Only a few of such 
legal clinics have been held during the past year. More will be conducted in 
the years to come. 

5. Pustic ReLations. The Committee on Public Relations has been 
working on bar advertising, which has for its purpose the directing of the at- 
tention of the lay public to the work of the lawyers, and services available, to 
the extent that those having need for lawyers’ services will consult a lawyer 
rather than the banker or real estate agent. 

6. IttecaL Practice. Work to minimize the illegal practice of law by 
those not qualified or authorized to practice, has been carried on by the as- 
sociation. A better administration of justice is bound to follow the elimination 
of the practice of law by those ignorant of it and its workings. 

7. Untrorm Laws. Very active work has been carried on by the com- 
mittee on Uniform Laws. Several bills were presented to the last Legislature 
for their consideration, but little was accomplished as it takes time to educate 
the public and it appeared this time that too much other legislation of im- 
portance, was under consideration. 

8. Lecat Epucation. The standards of legal education in Kansas were 
raised a few years ago, at the request of our Association. The carrying on of 
this work and making these rules effective, has been given assistance by the 
committee on legal education from the Association, as you will hear from 
the report. 

g. Bar InrecraTIoN. The coordination or working in close harmony of 
all of the profession can have but one effect, that is, a better administration 
of justice. The Committee on Integration has worked faithfully in its efforts 
to bring integration to Kansas, but our Legislative program this year inter- 
fered with what might have been its adoption. We might press the matter 
upon the Supreme Court, but we must consider the advisability of such pro- 
cedure until we have public sentiment behind it. We should consider the 
advisability of obtaining the wishes of the lawyers by a survey or question- 
naire sent to each one in active practice. I feel that the Court is ready to act 
when we convince them the time is right. 
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10. CriMINAL Law AND ENFORCEMENT. For many years, the Association, 
through its proper committees, has made a study of criminal law and en- 
forcement, and much has been accomplished, but little this year because of the 
removal of the chairman of the committee from the state. 


11. JupictaL SELEcTion. A committee has been working diligently on a 
plan for some reasonably satisfactory method of the selection of our judges, 
and a definite plan will undoubtedly be submitted to the next Legislature. 

12. PRocepURE AND Rutes oF Eviwence. Kansas is so far ahead of many 
of the other states, that as yet, no special committee has been appointed to 
work out amendments to our present law, but much thought and discussion 
has been had concerning new rules. It would be advisable to appoint such a 
committee. Study of the new Federal Rules of Procedure and their effect, 
should be made, and the adoption of such rules in Kansas as have proved 
satisfactory, emphasizing pre-trial procedure and discovery, a part of which 
we already have in effect in Kansas. 

13. ADMINISTRATIVE Law. The Association, as an organization has done a 
very limited amount of work on administrative law or procedure. As your 
President, I assumed the right and privilege of urging our two Senators and 
our members of Congress, to support the Administrative Law Bill proposed 
and submitted by a committee from the American Bar Association, providing 
for uniform procedure before the various bureaus, with provisions for an 
appeal. This matter should be given further consideration. 

14. Commitree Meetines. In the past, committees of the Association 
have seldom met in conference. The Chairman as a rule, has written a report 
for the committee. Other members of the committee have frequently en- 
dorsed it without careful reading, and that, in many instances, has concluded 
the work of the committee. My past year’s experience causes me to believe 
it would be decidedly to the interest of the Association to provide a time and 
place for gathering all of the committees, not later than the early fall, where 
all matters of consideration by the committees can be discussed, and plans laid 
for carrying on the committee work. 

There are many other matters tending to create a better administration 
of justice, that have been carried on by the Association, but all more or less 
of a minor nature, which time does not permit me to discuss. 

The meetings held by the Junior Bar Conference, the holding of law in- 
stitutes, the gatherings in the local associations, all lead to closer cooperation 
and more successful work from our profession. 

Criticism of the Bar we have. Criticism of our profession we will con- 
tinue to have. No profession can be so much before the public eye, have so 
much a part in the dramatic side of life, without receiving both condemna- 
tion and praise from the public. But especially must it be prepared for crit- 
icism. It is our duty and our privilege to closely examine our acts, conduct 
and procedure, and if possible recognize our faults and where they exist, 
eliminate them as far as possible. 

Lawyers have had a tremendous part in the building up of this country. 
They have now a tremendous responsibility, perhaps more serious than has 
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ever confronted them, in building for the future of this great form of gov- 
ernment in which we believe, and in which we have had such a formidable 
part. There are many things in our profession that can be remedied; there 
is much in our government that can be better and to that end we should work. 
But if we do not have a satisfactory America; if our form of government is 
not to your satisfaction; if America has not been blessed beyond the rest of 
the world, for that result the lawyers must accept a greater share of respon- 
sibility. But if the contrary is true, if America is blessed as no other nation; 
if American people have greater liberty, privileges and pleasures than history 
has ever known, then the lawyers are likewise entitled to some measure of 
credit and thus entitled to a portion of the gratitude of the American people 
for our lawyers and our profession. 
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By Ronatp J. Fou is 


A number of years ago, a class of fifty law students graduated from their 
law school. Today, approximately thirty of them are practicing law. Of the 
thirty, ten or twelve are members of their state and local bar associations. Of 
the thirty, only five are members of the American Bar Association. On a per- 
centage basis, approximately one-third of this class are participating in their 
local bar associations and only one-sixth are members of the American Bar 
Association. This is a typical example of the limited extent to which lawyers 
generally participate in professional activities outside of their private practice. 
Of approximately 180,000 lawyers in the United States, only a little over 
30,000 are members of the American Bar Association. The question presents 
itself as to why the remainder of graduates of that class of law students have 
not seen fit to become affiliated with the American Bar and other bar or- 
ganizations which are endeavoring to advance the interests of the legal pro- 
fession and are striving to better the administration of justice for the benefit of 
the public. 

Perhaps the answer lies in the fact that a young man, upon entering the 
practice of law, cannot see a benefit to himself in paying dues which, however 
small, represent a sacrifice. To the average young lawyer first entering into 
the practice of law, bar associations appear to be organizations in which only 
older lawyers can participate. It seems to the younger man that until he has 
carved a niche for himself through his professional endeavors that he can 
personally participate only by paying dues and attending occasional meetings. 
Some such feeling caused the creation of the Junior Bar Conference five years 
ago. Young lawyers hesitated to join the American Bar Association. If they 
did join and attended annual meetings, they found themselves entirely in the 
role of spectators. The Junior Bar Conference was organized to give younger 
lawyers an incentive to become members of the American Bar Association 
and through it to find congenial fellowship and to obtain a medium through 
which they might actually participate in that association’s work. If the Con- 
ference had accomplished nothing else, it would be worth while for its success 
in this respect. When it was organized, there were only 1,500 to 2,000 mem- 
bers of the American Bar Association who were of Conference age. Today 
there are nearly 6,500 members, representing an increase of approximately 
4,500, without taking into account hundreds of members who have graduated 
because of age. Many of these additional 4,500 men in the past years’ would 
never have become members of the American Bar Association at any time dur- 
ing their professional lives. The value of the Conference to the American Bar 
Association in this rspect alone is readily seen. If you examine the figures, 
you will find that the increase in membership in the Junior Bar Conference in 
the last five years is approximately the same as the increase in the total mem- 
bership of the American Bar Association. 

The Conference, however, has accomplished far more than a mere swell- 


* Delivered at the Fifty-Seventh Annual Meeting of the Kansas State Bar Association, May 26-27, 1939. 
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ing of membership rolls. I will tell you of some of its accomplishments, but 
first I will explain briefly what the Conference is and how it operates. 

The Junior Bar Conference is a full fledged section of the American Bar 
Association composed of all members of the Association under the age of 36. 
We operate in such a manner as to effectually conduct our activity in the 
various states and localities of the country. In other words, the Conference 
does not work entirely through Committees composed of men from scat- 
tered regions of the country who do their work primarily through the medium 
of correspondence. Most of our work is done by taking the Conference pro- 
gram into the various states and localities in such a manner as to enable our 
members to participate in Conference activity from month to month and in 
fact from day to day during the year. A great majority of the Conference 
members, because of the limited time in which they have been engaging in 
the practice of law, are not in a position to withstand the expense of at- 
tending annual meetings, and if they are to be able to actively engage in 
Conference affairs must have work that can be done at home. The Con- 
ference brings its work home to its members by virtue of having built up a 
special machinery for this purpose. We are governed, as are the other sec- 
tions of the American Bar Association, by officers and a council. However, 
unlike the other sections, a member of the Conference is appointed in each 
state to act as a State Chairman and in the hands of the State Chairman is 
placed not only the responsibility for carrying on conference endeavors, but 
a wide discretionary power. This discretionary power consists of the right 
to determine what phases of our broad program are of particular interest 
to the lawyers and people of his state, and to select such portions of the pro- 
gram as the subject of local activity. The State Chairman in turn appoints 
numerous assistants and Committees who carry on the work in his state under 
this supervision. 


Now as to the actual program of the Conference, our program, generally 
speaking, is comprehensive in that we take as a base the achievement of all 
of the objectives of the American Bar Association and we do that because we 
are, first of all, members of the American Bar Association. However, that 
part of the program is merely one of aid and assistance. The emphasis on 
our work is laid on particular tasks that have been undertaken by us. Per- 
sonally, I like to think about the work of the Conference as falling into three 
categories. The first is work to be done for the benefit of our own members. 
The second is work to be done for the benefit of the whole legal profession; 
and the third is work to be done for the benefit of the public. Actually, you 
cannot arbitrarily classify the work of any bar association in that manner, 
because virtually any ordinary bar activity contains elements of benefit to all 
three groups. However, for the purpose of convenience, I shall present the 
major activities of the Junior Bar Conference as falling into these three 
classifications. 

Under the first classification, that of work for the benefit of our own 
members, and the Conference as such, we carry on numerous activities. I 
will not take the time to explain fully the nature of this work. It is perhaps 
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best illustrated by a mere recitation of the work proposed to be carried on 
under this classification in the program of the Conference next year. Legal 
institutes for lawyers, law office management, possible reduction of law book 
costs, group insurance and the use of our roster as a law list. In addition to 
these matters, there is one phase of this particular work which I will mention 
more specifically. That is, the work of the Committee on Relations with Law 
Students, which was established by the Conference last year. This Commit- 
tee, the Chairman of which is a very able man ifrom the State of Kansas, 
has been engaged in making a survey of the law schools of the country for 
the purpose of determining what program will be most effective in interest- 
ing law students in professional activities and bar associations to such an 
extent that when they leave their law schools and enter the practic of law, 
they will become affiliated with associations such as your own and the Amer- 
ican Bar Association. This is an important work because experience has shown 
that when men do not become members of bar organizations early in their 
professional career, for the most part, they never become members, or if they 
do rarely become active participating members. 

Under the second category, that of work for the benefit of our whole pro- 
fession, are found a number of matters that will be of interest to you. A 
Committee of the Conference known as the Committee on Legislative Draft- 
ing and Research last year perfected a model bill for introduction in state 
legislatures. This model bill would provide for the establishment of a bureau, 
the value of which you in Kansas would partciularly appreciate because you 
have been pioneers in this field. The bureau to be created would provide for 
five distinct services: the creation and maintenance of a Legislative Library, 
the doing of research work in legislative fields for the benefit of the officers 
of the state and members of the legislature, the drafting of bills by skilled 
draftsmen for introduction in the State Legislature, a permanent system of 
revision of the statutes and annotating the laws of the state. 

Then, we have a Committee on Restatement of the Law, through the 
efforts of which members of the Conference in various parts of the country 
are preparing annotations to the restatements of law prepared by the Amer- 
ican Law Institute. 


There is another service to the profession to which we are just turning 
our attention. Last year at Cleveland, the Judicial Section of the American 
Bar Association presented the reports of seven special committees. These re- 
ports contain specific recommendations for the improvement of judicial pro- 
cedure and were hailed by lawyers all over the country as marking a tre- 
mendous forward step. These seven committees dealt with the subjects of 
Judicial Administration, Pre-trial Procedure, Trial Practice, the Selection of 
Jurors and Trial by Jury, the Law of Evidence, Appellate Practice and Ad- 
ministrative Agencies. Recently, Mr. Arthur Vanderbilt, who was President 
of the American Bar Association last year and who is now President of the 
American Judicature Society, requested the Junior Bar Conference to aid in 
the furtherance of the recommendations of these committees. In response to 
Mr. Vanderbilt’s request, Conference members in the various states of the 
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country will conduct surveys to ascertain the extent to which recommenda- 
tions of these committees are now in force and where they are not in force 
the prospects for their achievement. The result of these surveys will be pub- 
lished from time to time in the American Judicature Society Journal, so that 
all of us may see to what extent these recommendations are or are not in 
effect in our own states. It is only by disseminating information in this 
manner that practicing lawyers can be kept informed concerning the progress 
being made in their own jurisdictions toward the improvement of the methods 
of administering justice. 


And now, I come to the third category of Conference work, that work 
which is done primarily for the benefit of the public. It is this phase of any 
bar organization activity which is most important. The primary function of a 
lawyer is public service. As an officer of the courts, the lawyer is an essential 
part of the machinery of justice. By its very nature, the office of lawyer is 
a quasi public office and, like all public offices, is subjected to constant 
criticism. By tradition, the members of our j rofession are leaders in the field 
of government and as such are expected to be particularly expert in perfecting 
the processes by which justice is administered. The Junior Bar Conference 
deems it its duty to contribute in as great a measure as possible to carrying 
on this tradition and to reducing as far as possible any criticism which may 
be directed at the profession for failure to promote improvement in fields in 
which we do our work. 


The American Bar Association is contributing in a large measure to the 
improvement of the processes of justice in the courts of record in this country. 
The Conference is trying to assist in this work in various ways, such as its 
service in conducting surveys for the American Judicature Society, to which 
I have previously referred. We have also stepped somewhat outside of this 
field in behalf of the public interest by pioneering in the matter of safeguard- 
ing the personal liberties of citizens. Last year, a special committee, pre- 
viously appointed to study the problem, recommended to the annual meeting 
of the Conference that a committee be created to aid in the protection of the 
rights of citizens guaranteed them by the Bill of Rights. The Conference 
approved this recommendation and for the first time in its history members 
of the American Bar Association formally recognized their duty in this field. 
Only three days later, the House of Delegates created a special committee of 
the American Bar Association now known as the Bill of Rights Committee. 


Notwithstanding the work in which we are already engaged, members 
of the Conference believe that the efforts now under way have only begun 
to scratch the surface of possibilities. Looking over the field of endeavor of 
the American Bar Association in its efforts to modernize judicial procedure 
and methods of administering justice, it has come to our attention that little 
has been done with regard to the minor courts—those courts known to lawyers 
as Justice of the Peace and Small Claims Courts. It seems to us that this is 
a field in many ways fully as important as the courts of record. Thousands 
of citizens have their only contact with the enforcement of laws in this country 
through these minor courts. The impression which they receive from the 
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operation of such courts contributes in no small measure to the discontent so 
commonly found among laymen. 

I do not ‘know what system of small claims courts is used in Kansas, 
I do know that in my own state of Missouri, and in many other jurisdictions, 
the courts provided for the “small litigant” are inadequate, inefficient, and 
unnecessarily expensive. The judges are frequently not lawyers but laymen 
with no qualifications to conduct their office. These courts are generally 
operated on a fee basis so that the justice and other court functionaries de- 
pend upon the amount of business they can attract for their compensation. 
The results are deplorable, a truly black mark on American justice. If the 
judicial branch of government in the various states is to continue to maintain 
its place in our system of government, something must be done to replace 
these so-called courts with machinery equipped to cope with the legal prob- 
lems of the small litigant. 


To this end, we have commenced a study of the problem and it will 
be proposed to the Conference Assembly at the coming meeting in San 
Francisco that a special committee be created to complete this study and 
devise a more adequate court for the small litigant. 


And now, I come to the last Conference activity which I shall mention, 
and I have saved it for the last because I believe it to be the most important. 


A little over one year ago, we put into operation what is known as the 
Public Information Program of the Junior Bar Conference. In every state, 
the State Chairman appoints men to serve as local public information di- 
rectors. There may be only one man appointed for an entire state, or he may 
appoint a man in every community. These directors are furnished with a hand 
book or instruction manual which sets forth the specific steps they are to 
take. The director first enlists the services of other lawyers, who need not 
be members of the Conference, but usually are. These lawyers each select 
one or more topics on which they prepare to speak. They are furnished with 
an outline of a speech covering the subject which they select in order that 
they may prepare a well balanced and informative talk with a minimum of 
effort. The director then communicates with service clubs, civic, business, 
labor, and other organizations and arranges for the placing of speakers on 
their programs. In addition, he arranges for the making of speeches any 
available place and occasion and including time available on radio stations— 
in other words, obtains a place for some lawyer to speak at every possible 
opportunity. 

This program gives our members a medium by which they can appear 
before the people of their community and become known as a lawyer who is 
representing the American Bar Association and his local bar association in a 
worthwhile civic enterprise. However, the real importance of the Public In- 
formation Program is not that it gives our own members prominence, but 
that certain specific units are accomplished. The subjects on which the 
speeches are made are designed to accomplish a three-fold purpose. One, to 
create a better understanding on the part of the public of the principles of 
American government in order that people will have a more adequate knowl- 
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edge of the safeguards of our democratic form of government. Two, to in- 
form people of the rights and duties as citizens in order that they may be 
moved to take a more active interest and an intelligent interest in govern- 
mental and civic matters. Three, to explain to the public how the laws of 
this country are administered, in other words, the operations of the judicial 
branch of the government, and the part that the legal profession takes. 

From the standpoint of the welfare of the bar, this latter objective is of 
great significance. We are all aware of the stream of criticism and even abuse 
directed at lawyers by the public and the press. We all realize that it is for 
the most part criticism which is undeserved, but is rendered because of mis- 
understanding and misinformation on the part of the public. One of the 
leading editors of the country, Mr. Paul Bellamy, of the Cleveland Plain 
Dealer, told the Conference last summer—we are indicted in the public judg- 
ment for delay and procrastination, for making trials a test of wit rather 
than a solemn process by which to arrive at justice and for failing to bring 
our legal machinery up to date. Much of this public criticism, Mr. Bellamy 
admitted to be unjust, but he pointed out, persists because the legal profes- 
sion does nothing to disabuse the public ideas. 

The Public Information is to some extent directed at this evil. We try 
to bring to the attention of our listeners the good works of lawyers, to show 
that we are public servants who do not confine our energies to seeking eco- 
nomic rewards. It is not possible to know just how successful we have been. 
From a statistical standpoint, I can say that in the course of the last fifteen 
months, speeches have been made in every section of the country to audiences 
totaling hundreds of thousands of people. There have probably been a thou- 
sand speeches made including many more than one hundred radio programs 
in nature of speeches, round-table discussions and dramatic skits. There have 
been three radio programs on a nation-wide hookup. 

While these results have surprised us, we have come to realize this year 
that the surface of possibilities has barely been scratched. There are many 
parts of the country, and my state and yours are examples, where law, the 
legal profession gencrally, is not aware of the program and what can be 
accomplished by it. 

It is time, however, that every lawyer realizes the importance of remov- 
ing the misunderstandings and misconceptions concerning our profession. 
It is not a question of wanting the public to like us—it is a matter directly 
affecting our effectiveness as members of society, our ability to advise the public 
on matters in which they should take our advice; it is a matter directly af- 
fecting the extent to which the public utilizes our services, both in public 
and private life. 

If any examples are needed, we have only to ask ourselves why are ad- 
ministrative courts and agencies growing at such a rapid pace; why is it that 
if a bill is introduced in the average state legislature with the support of the 
organized bar it is generally doomed to defeat; why is it that the report of the 
American Bar Association Committee on the Economic Condition of the Bar 
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revealed that of all of the legal problems of the country, only a little over 
30 per cent are taken to lawyers? 

We cannot expect to conduct ourselves as did our predecessors at a Bar a 
century or two ago. We must take notice that we can no longer follow a 
path indifferent to the rest of the world. In this present day of rapidly 
changing events, the need of a strong and highly respected legal profession 
is a great one. The advice and counsel of lawyers in public affairs should be 
heard and heeded. We should act to make it no longer attractive to politicians 
to use our profession as a whipping boy. Whenever we find issues involving 
fundamental principles of government, or the very precepts of human liberty 
as guaranteed by the Bill of Rights, our voices should be raised, and raised 
with the confidence of men whose opinion is sought and respected. 

Let us leave our time-honored and traditional seclusion and start out with 
the express purpose of seizing every opportunity to tell the public more about 
ourselves; to let our lay friends know that the problems of justice are of even 
greater concern to us than to them, and that we are directing our energies 
to the elimination of the problems concerning which they so constantly com- 
plain; to show that lawyers do conduct themselves as servants of the public, 
whose first consideration is the welfare of the public in the administration 
of justice. 
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The Bar -Association Serves the Lawyer* 
By THomas McDonatp 


I accepted the invitation of your Association to speak here today with 
considerable uncertainty. I knew you had as Secretary of your Association, 
Mr. W. E. Stanley, who is Chairman of the General Committee on Advanced 
Legal Education of the ‘American Bar Association, and who, with the ex- 
ception of Mr. Burt J. Thompson, of Iowa, knows more about the subject 
assigned to me than anyone on the Committee. I knew of the pride which 
you take, and rightly so, in the fact that Kansas has always been the leader in 
the nation in standards for admission to the bar. I also knew from a con- 
versation recently had with a member of your bar, who was in our city a short 
time ago, how keenly you regard this leadership. In the course of casual con- 
versation with him reference was made to the fact that a certain Kansas 
lawyer, of none too good repute, had recently moved from Kansas to Mis- 
souri, whereupon your brother lawyer said, “That move raised the standards 
of the bar of Kansas and Missouri at the same time.” 

Bar Associations have long considered the problem as to how they can 
better serve the practicing lawyer. Many lawyers have felt that the programs 
of bar associations did not attract the members of the profession as strongly as 
desired. There were lacking such practical features as would arouse the in- 
terest and attract the attention of the rank and file of the profession. It is the 
thought of many who have considered the problem that the program of 
advanced legal education will arouse the attention of the profession and create 
a sustained interest in bar association work. 

In 1932 the Cleveland Bar Association organized the first legal institute. 
It consisted of a series of six lectures given by law teachers and lawyers of 
national reputation. Two institutes are now held annually, one in November 
or December and one in March or April. Cincinnati and Toledo followed the 
lead of Cleveland. The Pacific Coast Institute of Law was organized in 1934 
and held its first meeting in conjunction with the annual meeting of the 
Oregon State Bar Association in 1934. The experience of Cleveland and 
Toledo and other cities which had fared so successfully with legal institutes 
attracted the attention of the American Bar Association. At ‘its meeting in 
Boston in 1936 a resolution was introduced that the American Bar Associa- 
tion, in cooperation with State and local bar associations, afford opportunities 
for supplementing the legal education and training of its members. This 
resolution was referred to the Section on Legal Education and Admissions to 
the Bar. At the meeting in Kansas City in 1937, on the recommendation of 
the Section on Legal Education and Admissions to the Bar, a resolution 
was adopted to the effect that the American Bar Association sponsor and 
encourage a nation-wide program of post admission legal education for the 
benefit of the legal profession. Immediately following the Kansas City meet- 
ing of the American Bar Association a committee was appointed by the Sec- 
tion on Legal Education and Admissions to the Bar, of which Committee your 


* Address delivered at a? seventh annual meeting of the Bar Association of the State of Kansas, 
Topeka, May 26-27, 1939 
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own W. E. Stanley was appointed Chairman. This Committee immediately 
went to work. Under the sponsorship or stimulus of this Committee many 
institutes have been held in the larger cities. Among the subjects discussed 
at these institutes are: 


(1) Drafting and litigation of wills and trust instruments. 

(2) The Chandler Bankruptcy Act. 

(3) Recent developments in the law of Equity. 

(4) Some problems in the law of Torts. 

(5) Current Problems in the law of Trusts. 

(6) Some problems in the law of Contracts of interest to practicing 
lawyers. 

(7) Latest developments in state and national taxation. 

(8) Declaratory judgments. 

(9) Current problems in insurance law. 


A most notable institute was that on the new Rules of Civil Procedure 
for the District Courts of the United States, held in Cleveland, in connection 
with the American Bar Association meeting in 1938. The proceedings of the 
Cleveland Institute together with the new rules and the notes as prepared by 
the Advisory Committee appointed by the Supreme Court to draft the rules, 
have been published in book form by the American Bar Association and 
made available to lawyers at a reasonable price. This book is now regarded as 
the standard text on the subject of the new rules of Federal procedure and 
constitutes one of the most valuable contributions made by the American 
Bar Association to the practicing lawyer. 

But it is not the large city institute that I want to draw to your attention 
today—but the institute as may be conducted by smaller local bars. Such in- 
stitutes are now being successfully conducted in a number of states. It is the 
hope of the Section on Legal Education and Admissions to the Bar of the 
American Bar Association that Kansas, under the leadership of the State bar 
association, will become a leader in the work of advanced legal education as 
it has always been in educational requirements for admission to the bar. 

In urging upon your association that it undertake the leadership in bring- 
ing legal institutes within the range of all lawyers of Kansas we are not 
without a pattern which we believe you can follow with little variation and 
with every assurance of great success. 

Under the brilliant leadership of Burt J. Thompson, of Forest City, Iowa, 
President of the Iowa State Bar Association and Chairman of the Sub-Com- 
mittee on Organization and Development of the General Committee on Ad- 
vanced Legal Education of the American Bar Association, excellent results 
have been obtained. 

It is interesting to note the original source of the inspiration for the work 
that later followed in Iowa. At the Kansas City meeting of the American Bar 
Association in 1937, Mr. Thompson and a lawyer friend from Iowa happened 
to walk into a section meeting where the subject of legal institutes was under 
discussion. The talk was generally on the institutes of Cleveland, Toledo 
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and other large cities. After the meeting was over Mr. Thompson turned to 
his friend and said: “Let’s try that idea in Iowa.” 


It was necessary to adapt the plan as used in the large cities to the con- 
ditions as they exist in Iowa. The plan adopted in Iowa will furnish the basis 
for operation in Kansas as the communities are much the same. Here’s what 
Mr. Thompson and those working with him did: 

First: The State Judicial District was selected as the area in which to 
operate. A Judicial district in lowa is composed of from one to nine counties. 

Second: A group of well known lawyers, judges and law school teachers, 
who volunteered their services, was selected to discuss propositions of law 
with which they were specially familiar and in which the majority of lawyers 
had an interest. The propositions to be discussed were practical, every day 
problems. 

Third: The President of the District Association was asked to arrange 
the meeting at some central point. He was given a list of the subjects and 
speakers available. A personal invitation was sent to every judge and lawyer 
in the district, whether a member of the association or not. In those districts 
in which there was no district organization Mr. Thompson sold the local bar 
on the idea of conducting an institute and then the district was organized for 
the purpose of holding the institute. The spirit engendered by the institute 
frequently resulted in the formation of county or district bar associations. 

Fourth: A definite program was worked out in advance. Monday proved 


to be the best day for holding the meetings. Here’s the schedule they used. 


(a) Meeting convened at 3:00 p.m. 

(b) Discussion by first speaker, limited to 45 minutes; followed by 
round-table discussion. Adjournment at 5:00 p.m. 

(c) Informal get-together from 5:00 until 6:30 p.m. where visiting 
lawyers and local lawyers may become acquainted. 

(d) Dinner at 6:30 p.m. The cost not to exceed $1.00; 25¢ of which 
goes to pay the expense of the Secretary. 

(e) After the dinner, 15 minutes, not more, was allotted for discus- 
cussion of bar association matters. This was followed by the 
second discussion, with the same 45-minute limit, and then 
round-table discussion. 

(f) Adjournment at 9:00 p.m. 


The results in Iowa for the first year are truly remarkable. Among the 
more important are: 

First: One or more institutes were held in thirteen of the twenty-one 
judicial districts of Iowa, which thirteen districts included sixty-four of the 
ninety-nine counties in Iowa. An average of nearly 75 per cent of all lawyers 
in the district attended the institutes. One district held twelve institutes. 

Second: At the beginning of the year there were between fifty and sixty 
county bar associations. At the end of the year there were eighty-five. At the 
beginning of the year there were six district bar associations. At the end of the 
year there were twelve. 
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Third: The only cost to the individual lawyer was the price of the dinner 
which was fixed at $1.00. 

The Iowa State Bar Association has, as a result of the success of the first 
year’s experience, appointed an institute committee. The State Librarian acts 
as Secretary of the committee. This committee undertakes to act as a clearing 
house for securing speakers for the institutes. It has arranged to mimeograph 
briefs of all talks that are given and distribute them to all lawyers attending 
the institutes. Its work is financed by voluntary contributions. The Commit- 
tee limits its activities to suggesting subjects and speakers; to seeing that the 
speaker is on hand for the institute; that his expenses are paid and that briefs 
of his talk are sent to all lawyers attending. The local organization must 
choose its own speaker and make its own arrangements for the meeting. 


This is but an outline of what one state, which has been particularly 
successful, has done. Notable progress has been made in many other states, 
Your neighbor Colorado has had several successful institutes. The President 
of the Colorado Bar Association, after their first institute, wrote to our Com- 
mittee as follows: “I want to say you have done a very fine thing for bar 
organization work in developing these legal institutes for advanced legal 
education.” 


Unquestionably there is a demand by practicing lawyers for advanced 
legal education. It is not just an idea thought up by some bar association 
brain truster. Legal institutes meet the definite demand of the profession. 
The survey made by Mr. Stanley’s Committee shows a general demand among 
older practitioners for courses dealing with problems arising out of newer 
legislation. And that everywhere there was indicated a desire on the part of 
all lawyers for a fuller understanding of new developments arising out of 
some of the older fundamental subjects. 


In my own state—Missouri—the country institutes have been very popu- 
lar. The law teachers, from the law schools located in the state, have been 
particularly helpful in the institutes which have been conducted on the new 
Federal Court rules. At the conclusion of one of our country district insti- 
tutes on the new Federal rules a lawyer from one of the Ozark counties 
arose and said: “I have never belonged to the bar association. I could never see 
where it had anything in its program to interest me, but since I have attended 
this institute I can see how it will help me. Down home I practice mainly in 
the Justice of the Peace Court and now after coming here, I learn that prac- 
tice in the Federal Court is just like it is in Justice Court.” 

While the details of local institutes must be worked out by local com- 
mittees, the appropriate committees of the American Bar Association stand 
ready to aid in advice, direction and stimulation. The possibilities for the 
organized bar through the medium of advanced legal education are unlimited. 
oe one could summarize these possibilities better than Mr. Thompson, who 
said: 

“It is vastly more important that the members of the profession be 
welded together into something like a cohesive group, united in a more 
effective defense of its position and equipped to meet the encroachments 
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which are endangering the public interest and making the practice an 
economic and moral hazard to all who enter. 

“And there is even a more fundamental consideration which justi- 
fies all that you or any of us can do. 

“There must be found a method which perpetuates a fine body of 
independent lawyers all over the land; not alone in the metropolitan 
areas. This existence is essential to the stability of our entire judicial 
system and the authority of our courts and there is no such thing as 
personal liberty as we know it, without both. 

“It is our firm conviction that the plan suggested herein is the most 
effective single activity that has been devised up to this date to not only 
strengthen and broaden your association and its influence but to maintain 
the position of individual lawyers everywhere.” 
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Foint Ventures and Mining Partnerships and Other 
Correlative Rights of Owners of Working 
Interests In Oil and Gas Leases 
By Grorce SIEFKIN 


This discussion is intended to give you a “bird’s-eye” view of certain 
relationships existing in the law of oil and gas which have been the subject 
of extensive and, in the case of some lawyers, lucrative litigation. It is not 
intended to be profound; it is hoped that it will be practical. 


Before attempting any definitions, it would be well first to consider just 
what relationship co-owners of a lease or royalty bear to each other. It is 
clear that, in the absence of production, they are mere co-tenants.’ Of course, 
some other relationship may, and often does, exist at the same time, but such 
relationship arises because and only because of facts existing outside of the 
joint ownership.” Generally, it may be said that co-owners or co-tenants in 
a lease or royalty are subject to the ordinary rules of co-tenants.* There is no 
fiduciary relationship created thereby.‘ They are strangers to each other. This 
is particularly true when they hold title by reason of instruments executed 
at different times or by different grantors.° It would serve no useful pur- 
pose here to pursue this inquiry further; it is used as purely illustrative of 
but one of the necessary chronological steps to the discussion which follows. 


Joint venture, of course, involves the personal relationship of two or more 
parties in the acquisition or management of property. The property may 
be real, personal or mixed—there is nothing particularly unique in its appli- 
cation to oil or gas property or law. Generally, a joint venture partakes of 
the nature of general partnership, but it is ordinarily, although not necessarily, 
limited to a single undertaking.’ 


This is well illustrated in that class of cases where one party contributes 
information or services and another money, whereby a lease or royalty is 
acquired and held in the name of one of the parties for the benefit of both.’ 
It may arise, according to a very recent case, upon the giving of confidential 
information which was divulged for the purpose of entering into a joint 
venture and upon which the acquisition of the property is based.’ In nearly 
every case there is involved the element of confidential relationship between 
the parties—a special and important fact which often overshadows all other 
consideration in the case.’® 

A joint venture sometimes ripens progressively into a mining partner- 
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ship. The parties enter into a joint venture to acquire a lease. When the lease 
is acquired, they become co-tenants. When they develop the property for 
oil or gas, or operate it after production is found, they may become mining 
partners. A mining partnership exists only when the property is jointly 
owned and operated.” 


In both a joint venture and a mining partnership, the existence of the 
relationship is bottomed upon a contract—an agreement. Such an agree- 
ment may be written or oral, express or implied. But its existence must be 
established by competent evidence before either a joint enterprise or mining 
partnership can arise.’ 

Having discussed general principles, suppose we now approach the prob- 
lem from a practical standpoint. As a general practitioner, ordinarily repre- 
senting defendants, I think it perfectly proper to suggest a correct procedure, 
from the plaintiff's viewpoint, of arranging for a joint venture. Defendants’ 
lawyers will quickly formulate their defenses as I outline the plaintiff's case. 


In a joint venture, the first and foremost thing is the contract or agree- 
ment relied upon. This should be definitely set forth. It is not a material 
variance if you conclude that the arrangement is a partnership when it is, 
in fact, a joint venture.”* As a matter of fact, it is probably not necessary to 
use either term; if the facts plead are sufficient to warrant the conclusion 
that either relationship exists, the petition will be sufficient."* If the property 
which is the subject of the action has been transferred, the transferee should 
be made a party defendant and, if the facts warrant, the trust fund theory 
may be invoked."* The prayer for relief should be that customarily used in 
partnership—for the declaration of the joint venture, dissolution, division of 
assets, etc. If the contract is oral, no attempt should be made to claim an 
interest in the property itself. Remember that an oil and gas lease, while 
personal property, is such an interest in real property as to fall within the 
statute of frauds.’* In addition, the relief to which a joint venturer is entitled 
is an interest in the joint venture and not in specific property. If the joint ven- 
ture is established, all property, whether real or personal, is treated as per- 
sonal property." 

When it comes to proof, of course the first essential is the establishment 
of the contract. Without proof of an agreement for a joint adventure, a 
joint adventure cannot exist.’* Proof of the extent or value of the services 
is immaterial—recovery is not on quantum meruit but is on the contract. As 
an example, consider the plaintiff's proof in Curtis v. Hanna, supra. He 
claimed a joint venture in certain oil and gas leases with the defendant. His 
pleading was perfectly proper. His proof failed to establish an agreement, 
though it was ample to allow recovery on quantum meruit. He was de- 
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. Gates v. Syndicate Oil Corp., 132 Kan. 272, 295 Pac. 649 (1931). 
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feated in his first appeal because he failed to establish an agreement for joint 
venture. In the second appeal, wherein he sought recovery on quantum 
meruit, it was held he could not recover because he had elected his remedy 
by claiming a joint venture or partnership.’® 

The problem of proof is the same in joint venture as in any other class 
of case. If a contract in writing exists, that is the best evidence of the agree- 
ment. As in Markham v. Hunter,” such writing may definitely establish that 
there was no joint venture. If no writing is available, then the next best evi- 
dence may be used. While it has been said that the contract should be es- 
tablished by “clear,” “convincing,” or “satisfactory” evidence, as our court 
has recently pointed out this only means that it must be satisfactory to the 
mind of the trial court." Of course, the proof cannot rest on conjecture or 
suspicion,” which is just another way of saying that there must be sufficient 
evidence to justify the conclusion that a joint venture was ‘entered into. 

If the parties are found to be joint adventurers, they are partners and 
have exactly the same rights and liabilities as general partners have, subject, 
of course, to the limitation of the venture in which the parties engage. For 
instance, where a third party deals with one of several joint adventurers, he 
is entitled to recover against the other members even though he did not know 
of their existence when the credit was advanced.” As for the profits, the 
presumption is that they are to be divided equally, but this presumption may 
be rebutted by proof of an agreement to the contrary.” 

Before discussing this matter further, it would probably be best to bring 
mining partnerships up to the same point which we have reached in our dis- 
cussion of joint adventure. 

In a petition involving a mining partnership, it would seem sufficient 
to allege the common ownership of the property (co-tenancy), the fact that 
it was being operated jointly by the co-tenants, and the conclusion that a min- 
ing partnership existed between the co-tenants. 

When it comes to proof, there seems to be a decided difference between 
the quantum of proof required where the action is between the parties them- 
selves and where there are third parties involved.” When third parties are 
involved, it would seem that very little, if anything, beyond mere proof of 
co-tenancy and operation or development of the property is necessary to 
establish a mining partnership.” Our Supreme Court has not announced 
this rule in so many words, but it is to be expected that where third parties 
are making claim against an alleged mining partnership, at least for ma- 
terial or labor, the slightest circumstance of joint operation or of ratification 
or estoppel will be seized upon as establishing the relationship. 

Two recent cases from states other than Kansas will illustrate the diffi- 
culty of a definite and all inclusive statement. In a California case it was said 
that the first prerequisite of a mining partnership was co-ownership, and that: 
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“There is also the further requirement that the parties actually en- 
gage in working the mine. This does not mean that each of the part- 
ners must perform physical labor in the mine. But it does require that 
each of the partners have some part in carrying on the mining op- 
erations.”*’ 


The Texas Court, speaking at almost the same moment, said: 


“A proposal to share by royalty, or otherwise, in the results of a 
well-drilling venture on property by one co-adventurer does not make a 
mining partnership where the intention is otherwise. . . . To constitute 
a mining partnership, joint ownership of the mining property, joint 
operation, sharing of profits, community of interests and mutual agency 
is necessary.””* 


From these and other authorities, I should say that the correct rules 
governing the establishment of a mining partnership could be summarized 
as follows: 


(1) There must be joint ownership; 

(2) There must be a joint operation of the jointly owned property; 

(3) There must be an agreement to create a mining partnership; 

(4) Such agreement may be established by much or little evidence; it 
may be oral or in writing; express or implied, and, as to third par- 
ties at least, it may be implied even as against an express contract 
to the contrary of alleged partners; also, it may be created by ratifi- 
cation or estoppel, likewise against the express agreement of the 
alleged partners not to become such. 


Once such a relationship is established, what rights and liabilities flow 
therefrom? 

In the case of a joint venture, the rights and liabilities are exactly those 
of partners in a general partnership, except of course, that the rights and 
liabilities apply only to the single venture. I know of no other exception to 
this broad, general statement. 

Where a mining partnership is involved, a more detailed examination of 
the rights and liabilities must be made. 

It should first be noted that in a mining partnership, death, bankruptcy, 
sale or attempted withdrawal by one of the partners does not dissolve the 
partnership.” The assigned interests, whether the assignment be by voluntary 
act or by law, carries with it the rights and liabilities of the assignor. This 
does not mean that the assignee is personally liable for debts theretofore in- 
curred; he has a personal liability only from the time he jointly operates the 
property. The assigned interest, howeyer, is subject to the liabilities at all 
times. 

As to third parties, the liability of a mining partner is governed by the 
rules which apply to principals and agents. That is, each partner becomes 


27. Treat v. Murdock, 65 P. (2d) 881 (1987). 
28. Southern Underwriters v. Gariepy, 105 8.W. (2d) 760 (1927). 
29. Summers, Oil & Gas, Vol. IV, 725. 
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the agent of the other for the purpose of contracting bills and obligations 
necessary for the conduct of the operations in connection with the property. 
And the fact that only one partner incurred the bills, and that the others had 
no knowledge that they were being incurred is no defense, at least where 
the equipment purchased was necessary and was used in the development 
of the jointly owned property.” The rights of a mining partner in oil or gas 
produced are governed by the ordinary accounting rules. 

As between the partners, many interesting questions arise. It has been 
broadly stated that a mining partnership is governed by a majority in in- 
terest." Like most general statements, this must be explained and the excep- 
tions noted to make the statement of any value. 

Generally the majority in interest have the right to govern in the usual 
routine matters of the mining partnership. But, it does not give the owner of 
the majority interest a right to incur an extraordinary expenditure, even 
though such expenditure is conceived by the majority owner to be for the 
benefit of the partnership. Take, for an example, the recent case of Davis 
v. Sherman, et al.” There the parties had a producing well on the lease out 
of which they were receiving oil runs and on which they were paying their 
proportionate share of the operating expenses. The owner of the majority 
interest (more than three-fourths) drilled a second well thereon (which 
proved dry) against the wishes of his nonconsenting co-tenants, or mining 
partners. Our Supreme Court denied recovery to the majority owner against 
the nonconsenting minority interest holders for what would have been their 
proportionate cost of drilling the dry hole. (Had the well been a producer, 
the minority interest holders would have been entitled to share in their bene- 
fits.) In so doing, however, it was noted that the second well was not made 
necessary either by the terms of the lease or by reason of implied covenants 
for development or offset. Had an offset well been required, or had the lease 
provided for the drilling of the well, or had a judgment been entered in 
favor of the landowner to “drill or release,” the result would probably have 
been different;* then, what was here an extraordinary expenditure, would 
have been a usual, customary or anticipated expenditure which the majority 
or operating partner could have made and properly charged against the 
partnership. 

If, within the rule just stated, one partner advances more than his share 
to operate or develop oil lands, he has a pro tanto lien upon his partner's 
share.** This lien is not the statutory mechanics lien, but is one in equity, 
and is there enforcible.* 

Whether I have laid the foundation for a practical discussion, can be best 
determined from your questions which I will endeavor, but will not promise, 
to answer. 


. Mountain Iron & Supply Co. v. Branson, supra. 

. Kansas Bar Journal, Vol. VII, p. 387. 

. 149 Kan. 104 (193 9). 

. See, Wertzberger v. McJunkin, Okla., 43 P. (2d) 729 (1935); Connette v. Wright, 98 So. 674 
(La., 1923); New Domain O. & G. "Co. v. McKinney, 221 §.W. 245 (Ky., 1920); Bartlett v. 
Boyles, 66 S.E. 474 (W. Va., 1909); Moss & Urschel v. Clark, 82, 8.W. (24) 1090 (Tex. 1935). 

. See cases under 33 above, in most of which this question was involved. 

. Davis v. Sherman, supra. 
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The Nature and Execution of Oil and Gas Leases and 
«Mineral Conveyances 
By Georce B. Cotiins 


The oil and gas mining lease is not properly a lease, and oil and gas 
are not mined. There is perhaps no problem in the law of oil and gas more 
confusing, and which has been given more attention than that relating to the 
nature of the estate conveyed by the instrument which has been deemed an 
oil and gas lease. An oil and gas lease has none of the characteristics of an 
ordinary lease. The terms “lessor” and “lessee” having well defined mean- 
ings in the law of landlord ‘and tenant, are interpreted in oil and gas law 
more in the nature of grantor and grantee. It is unfortunate that so much of 
the law of landlord and tenant and the law of solid minerals became infused 
in the law of oil and gas during its transition period. It is not necessary, 
however, in this discussion to trace the development of the law with respect 
to the determination of the nature of the oil and gas lease in Kansas. It is 
now clearly settled in Kansas that the estate created by an oil and gas lease is 
an incorporeal hereditament, and as such, is personal property,’ although in 
an earlier case our Court held an oil and gas lease to be a profit a prendre? 
Regardless of the technical designation, the estate created by this instrument 
is more properly called a grant in praesenti of all the rights to the oil and gas, 
and until oil is discovered, the lessee has no vested rights in the premises of 


any kind; but once it is found, the lessee’s right to produce it becomes a 
vested right. 


The general rules controlling the construction of other written instru- 
ments affecting real property are resorted to by the Courts in construing oil 
and gas leases, such as (a) written and typed portions prevail over printed 
forms, though when possible, written and printed provisions should be con- 
strued together;* (b) doctrine of after acquired property applies; (c) a ma- 
terial alteration without lessor’s consent renders lease void; (d) the tenant 
cannot deny his landlord’s title. The sole exception to the statement that the 
usual rules apply is that the rule that leases are to be construed in favor of 
the lessee and against the lessor is reversed in case of oil and gas leases, and 
those instruments are construed in favor of the lessor and against the lessee, 
except in those rare instances where the lessor has prepared his own lease. 
Leases must be executed and acknowledged to conform to the laws and 
statutes pertaining to real estate as to formality, and leases operate to convey 
such an interest in real estate that the deciding principles of law relating to 
deeds have application as to delivery and acceptance of an oil and gas lease. 
There must be a lessor, lessee and a thing demised. The lessors and lands 
demised must be described with such certainty that they may be identified, 
and the general rules of law pertaining to description in conveyances apply.‘ 
1. Dickey v. Coffeyville Vitrified Brick & Tile Company, 69 Kan. /106, 72 Pac. 398; White v. 

Green, 103 Kan. 405, 173 Pac. (2d) 974; Burden v. Gypsy Oil Company, 141 Kan. 147, 40 
2. ~~ _, Gas & Fuel Company, 120 Kan. 602, 245 Pac. 107. 


. Oaylor vy. Mendenhall, 127 Kan. 290, 273 Pac. ‘172. 
4. Cushenbery v. Waite Phillips Company, 119 Kan. 478, 240 Pac. 400. 
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The names of persons signing a lease should appear therein as lessors, although 
it has been held that where such words as “et al.” appear after a named 
lessor that the lease is binding upon all persons signing as lessors.° Of course, 
there must be a lessee. If the lessee’s name was left blank, the general rule 
is that the person purchasing the lease has the implied power to insert the 
name of the lessee. Not, however, to insert a name different from the person 
or corporation he represented to lessor as the lessee if such representation was 
made with intent to deceive lessor who was thereby deceived. 


Kansas and the great majority of courts in the oil producing states have 
held that One Dollar is a valuable, sufficient and adequate consideration to 
support an oil and gas lease in which there is no binding duty on the lessee 
to drill or to pay rentals, and the initial consideration has been held sufficient 
to support the entire contract, including renewal privileges by payment of 
annual delay rentals and the right to surrender the lease.° Of course, the courts 
have everywhere held that the real consideration to the lessor for an oil and 
gas lease is the development of the mineral resources of his land. 


It is not necessary that the lease be executed by the lessee in Kansas, as 
by his acceptance he is bound by all its provisions.’ This is also the rule in 
practically all other jurisdictions, with the exception of Missouri, where, by 
statute, it would appear that a lease not executed by the lessee creates a tenancy 
at wiil.® 

Our court has held that an oil and gas lease is a grant of an interest in 
land, and must be in writing under the statute of frauds, likewise, a con- 
tract to execute or transfer an oil and gas lease or an interest therein.’ 


Much care should be taken in Kansas in making a contract for an oil 
and gas lease, as this is an agreement to make a contract, and is not binding 
unless all the terms and conditions are agreed to, and nothing is left to further 
negotiation. The minds of the parties must meet as to all essential elements 
of the contract.’ The agreement to make an oil and gas lease on a certain 
named and numbered form was held to be too indefinite to be enforceable 
by our court,” and all of the blank spaces in the written form must be filled in. 

It is well settled that where the land is impressed with the homestead 
character, the spouse’s signature and acknowledgment are required as a pre- 
requisite to the validity of an oil and gas lease, as the interest created by 
the lease is such that it is an alienation within the meaning of the home- 
stead statute.” 

The conclusion reached by our court was arrived at without considera- 
tion of the nature of the mineral estate, but on account of the necessary use of 
the surface in operating for oil and gas, and that a lease contemplating such an 
occupancy so far interferes with the use of the homestead, that the joint con- 


. Texas Pacific Coal & Oil Company v. Patton, 238 S.W. 202, 240 S8.W. 
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Brinkman v. Empire Fuel Company, sup 
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sent of the husband and wife is necessary to its validity. It appears that a con- 
veyance of the homestead by separate deeds of the husband and wife, acting 
separately, is void,’* and therefore, both parties must jointly execute the lease 
in order for the same to be valid. 

An interest of a minor may be leased by guardian with the approval of 
the Probate Court, pursuant to statutory procedure, the requirements of which 
must be strictly complied with, and such leasing has been upheld as a proper 
method of conserving the minor’s estate against waste. Such leases may be 
for a period extending beyond the majority of the ward.’* Under the same 
theory, the interest of an insane person may likewise be leased by the guardian 
upon compliance with statutes authorizing the same. However, in Re: Appeal 
of Barnell,”® the statute authorizing the leasing of lands belonging to an in- 
sane person, or a person whose spouse is insane was held to violate the con- 
stitutional provision that the homestead cannot be alienated without the joint 
consent of husband and wife.’* It is my opinion, however, that such an in- 
terest in land may be leased by a trustee appointed by the District Court in 
a proper proceeding under its general equitable power, praying for the ap- 
pointment of a trustee to lease such lands, showing that such leasing is neces- 
sary in order to preserve the estate of the insane person from waste. It is 
difficult to perceive that a court of equity would fail to act to relieve a situa- 
tion where oil and gas were being drained from under property owned by an 
insane person, or the spouse of an insane person. That being admitted, it 
would seem that such an interest could be leased without a showing of 
actual drainage, if a showing is made that a well is to be drilled in the gen- 
eral neighborhood. In Heffelinger v. Scott,” the court, in interpreting the 
powers of trustees to lease lands in wild-cat territory, said: 


“If we should hold that the trustees cannot lease, then if a well 
should be brought in near these lands, the value of oil will be drained 
from beneath the surface, and the trust would suffer. Certainly, if the 
trustees cannot lease, they cannot drill. If they cannot lease now, they 
cannot lease if their lands should turn out to be in the midst of such a 
field as that located in Texas where the royalty from oil wells located on 
school land is great enough 'to support the State University of Texas. 
Thus, while laws and courts are holding against the power to lease by 
strict construction, the value of the property which the testator left will 
slip away.” 


The owner of a life estate may not take the minerals from the land 
nor convey them to another, as to do so would diminish the corpus of the 
estate to the detriment of the remaindermen. It, therefore, follows that he 
alone has no power to grant the right to produce the minerals through the 
medium of an oil and gas lease. Neither does the remainderman alone have 
the power to lease the premises for oil and gas purposes as he has a non- 


18. Ott v. Sp 27 Kan. 260; Howell v. McCrie, 86 Kan. 636. 
14. Newell v. McMillan, 189 Kan. 94. 80 Pac. (2d) 126. 

15. 141 Kan. 842, 44 Pac. 214. 

16. Sec. 9, Article 15 of the State Constitution. 

17. 142 Kan. 895, 47 Pac. (2d) 66. 
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possessory estate and has no right to interfere with the life tenant’s right to 
possession and use of the premises. The life tenant and remainderman may, 
however, jointly execute a valid lease or, and as held by our court in the 
Burden case, infra, they may execute separate leases which are valid. Where 
they so join in leasing the premises, they may agree as to division of rents 
and royalties, and in the absence of agreement, the life tenant is entitled 
either to have the royalties invested and to receive income therefrom, or to 
receive an apportionment of the royalties dependent on the value of his ex. 
pectancy.’* It is my opinion that the custom of many lessees of paying annual 
delay rentals to the life tenant even in the absence of a provision in the 
lease or stipulation to that effect is, in the light of the Burden case, a pre- 
carious one, as the employment by our court of the term “rents” is subject 
to the interpretation that annual delay rentals are classified as royalties. 

A different problem is presented where the oil and gas lease has been 
executed by the person creating the life estate prior to the life tenant’s right 
to possession. At common law a life tenant could work an open mine and 
develop new mines on the premises without being guilty of waste. This rule 
has been extended to cover oil and gas, and the general rule which is fol- 
lowed in Kansas is that the life tenant is ‘entitled to rents and royalties ac- 
cruing under the provisions of an oil and gas lease which had been made 
prior to the testator’s death even though no development had been under- 
taken thereunder until the life tenant came into his estate upon the theory 
that the life tenant simply receives royalties and rentals under a contract 
made by the testator.’* This theory has been based upon the assumption that 
the testator or grantor contemplated rents and royalties under an existing 
lease as use and income from the property when he created the life estate. 

The rule that a remainderman may not execute a valid oil and gas lease 
or produce oil and gas when the property is being actually drained by offset 
wells seems too harsh for it to be said that it would be supported by our 
Kansas courts. The decisions in all jurisdictions do not disclose that any 
recourse to the courts has ever been had by a remainderman in such a situa- 
tion. I believe that our courts of equity would, in a proper case, find the 
remedy to such waste of the corpus of the estate, and empower a trustee to 
develop or lease the premises so that the estate would be conserved as was 
done in the early English timber cases.” 


MINERALS 


Oil and gas in the earth are a part of that which in law is designated 
land, and legal relations respecting them are uniformly governed by the law 
of real property.” 

As observed earlier in this discussion, it is unfortunate that so much of 
the inappropriate terminology of the law pertaining to solid minerals has 
crept into the law relating to fugacious minerals like oil and gas, with the 


. Benson v. Nyman, 136 Kan. 455, 16 Pac. (2d) 963; Burden v. Gypsy Oil Company, 141 Kan. 147, 
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. Benson v. Nyman, supra. 

. Thornton on Oil and Gas, Chapter 432 and cases therein cited. 
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resultant confusing analogies. Oil and gas are minerals, and our Supreme 
Court and Legislature at an early date classified them as such.” It has also 
been determined that, although oil and gas are a part of the realty, they are 
capable of severance” and may be, as stated in an early case, “divided hori- 
zontally.”** Thus, the title to the oil and gas in place may be severed by 
mineral deed or grant, or by an exception or reservation in a grant of land. 

Conveyances of minerals are property grants, and require an instrument 
having all the formalities of a general warranty deed, and being within the 
statute of frauds must be in writing.”® Considering that mineral conveyances 
are of almost equal dignity with a warranty deed, no stress need be laid 
before this gathering upon the requirements essential to the validity thereof. 
The acceptance of the instrument by the grantee is sufficient to make it 
binding without his signature as in case of deeds in Kansas.”° 

Much confusion is caused by the widespread, though erroneous, desig- 
nation of a mineral conveyance as a royalty conveyance. This results from 
the lack of understanding of the term “royalty.” This term is derived from 
the theory of land tenure under the English feudal system when the title to 
the land was in the Crown, and cultivated by the tenant through royal grant. 
The tenant held a “working interest,” and the share turned to the Lord of 
the Manor holding by royal grant, was termed a “royalty.” 

Royalty has been defined by our Supreme Court as “compensation pro- 
vided in the lease for the privilege of drilling and producing oil and gas, and 


consists of a share in the oil and gas produced. It does not include a perpetual 


interest in the oil and gas in the ground.”** 


Therefore, there is no royalty incident to lands which are unleased for 
development or operation. A landowner drilling for oil and gas and pro- 
ducing oil and gas from his own property would be entitled to all of the 
minerals produced therefrom, and no part thereof could properly be desig- 
nated as royalty. The form of mineral conveyance most prevalent in Kansas 
is entitled “Sale of Oil and Gas Royalty,” but contains appropriate words 
granting and conveying minerals in and under and that may be produced 
from the land. This conveyance has been held to convey title to the oil and 
gas in place.*® Where the only conversation had between the parties concerned 
a royalty, whereas the instrument executed conveyed the oil and gas in place, 
in the case of Serena v. Rubin, our Court held that such failure on the part 
of the purchaser to disclose the true nature of the conveyance constituted a 
serious misrepresentation. 

A strict royalty conveyance, namely, one assigning an interest in the 
royalties, bonuses and rentals to accrue to assignor under an existing oil and 
gas lease, or under any existing leases thereafter executed thereon, was held 
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valid and enforceable.*° That portion of the opinion in Miller v. Sooey hold- 
ing that such conveyances do not run with the land can hardly be supported 
upon any sound reasoning, at least where the instrument contains apt words 
to that effect. 

Certainly lawyers dealing with oil and gas matters have been too long 
apathetic toward the lease conveyancing prevalent in mineral and royalty 
instruments, and the recent decisions of our Supreme Court are at least going 
to result in the instruments bearing the proper designation. The Committee 
on Uniformity in Examination of Titles of our Sedgwick County Bar Asso- 
ciation will soon undertake these tasks, and I know they will appreciate 
your suggestions, and I bespeak for them your cooperation. 


80. Miller v. Sooey, 120 Kan. 81, 242 Pac. 140. 





Ricuts iv Mortcacor’s INSURANCE 


Rights of Mortgagee in Mortgagor’s Insurance 


By Lewis A. Hasty 


It is not the purpose of this paper to discuss rights of a mortgagee for 
whose protection the mortgagor’s fire insurance policy makes provision. The 
discussion will be confined to the rights of a mortgagee to share in the pro- 
ceeds of fire insurance purchased by the mortgagor, or on his authority, and 
payable under the terms of the policy to the mortgagor or some person other 
than the mortgagee. We will thus be dealing with an insurance policy to 
which the mortgagee is not a party and in which there is no loss-payable 
clause or other provision to protect the mortgagee as his interest may appear. 

On the face of such a proposition it must be clear that the mortgagee, 
a stranger to the contract, has no interest in its benefits enforceable by an 
action at law. Likewise, it must be clear that the insurer, without notice or 
knowledge of any equities in favor of the mortgagee, may discharge its li- 
ability in case of loss by fire, by paying the benefits to the mortgagor according 
to the terms of the policy. 

It is settled law that the person whose interest is covered by a fire policy 
is entitled to the proceeds thereof, and that, unless the mortgagee’s interest is 
also covered by such a policy, the mortgagee has no rights, either in law or 
in equity, to share in the proceeds. 

Since we are dealing with an insurance policy in which the interest of the 
mortgagee is not covered by the terms of the policy and in which the mort- 
gagee therefore has no rights at law, it remains to be seen whether circum- 
stances outside of the terms of the policy may give rise to equitable rights 


in favor of the mortgagee and when and in what manner they may be 
established. 


It is not an uncommon thing for the mortgagor to agree with the mort- 
gagee to keep the property insured for the benefit of the mortgagee as his 
interest may appear or for some specified amount. Such an’ agreement is 
usually contained in the mortgage. Sometimes the agreement to insure for 
the mortgagee is merely verbal and sometimes it is in writing between the 
mortgagee and the mortgagor but not included in the mortgage contract. 
It is with such agreements, and the failure of the mortgagor to carry them 
out by providing for the mortgagee in the insurance policy, that usually give 
rise to the cases concerning equitable rights of the mortgagee to share in the 
proceeds of the insurance policy. 


Other situations may furnish a basis for equitable rights in favor of a 
mortgagee, but this discussion will not be extended beyond rights arising out 
of such agreements as have been mentioned. 

It has become established law that an agreement, written or oral, based 
upon a good consideration, that the mortgagor will insure the mortgaged 
premises for the protection of the interest of the mortgagee, furnishes the 
mortgagee or his successor in interest with the basis for establishing an 
equitable lien on the proceeds of insurance on the premises taken by or for 
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the mortgagor, with no provision in the insurance policy for the protection 
of the mortgagee. 


Some courts require proof in order to establish an equitable lien in favor 
of the mortgagee that the insurance taken by the mortgagor was in pur- 
suance to his agreement to protect the mortgagee, and not merely an in- 
tention to insure his own interest in the property; while other highly respect- 
able authorities hold that the mortgagor’s insurance is subject to the lien 
whenever there is the contractual obligation to insure for the mortgagee. 


It is interesting to note the wide variety of circumstances involved in the 
decided cases to which the foregoing and related principles have been applied. 


The Supreme Court of the State of Washington, in a comparatively 
recent decision, in the case of Nelson, et al., v. Nelson-Neal Lumber Co., et al., 
171 Wash. 55, 17 Pac. (2d) 626, in affirming the principle that a mortgagee 
or, as was there the case, a vendor under a conditional sale contract, was 
entitled to an equitable lien on the proceeds of insurance procured by the pur- 
chaser, who had agreed to insure for the conditional vendor and had failed 
to do so, found it advisable to an understanding of that case to define the na- 
ture of an equitable lien. The court quoted the following definition from the 
case of Langford v. Fanning (Mo. App.), 7 S.W. (2d) 726, 728: 


“Tt is a right of a special nature over property, constituting a charge 
or encumbrance thereon, so that the property itself may be proceeded 
against in an equitable action, and be either sold or sequestered upon 


proof of a contract out of which the lien could grow, or of a duty on 
the part of the holder of the property, so as to give the other party a 
charge or lien upon it... . While such a lien may be thus susceptible of 
enforcement, it is, nevertheless, but a mere floating and ineffective equity 
until such time as a judgment or decree is rendered actually subjecting 
the property to the payment of the debt or claim.” 


It will thus be seen that the mortgagee who has the right to an equitable 
lien must, nevertheless, bestir himself to claim and establish, that right. 


A leading case generally cited is that of Wheeler v. Factors’ & Traders’ 
Ins. Co., et al., 101 U.S. 439, 25 U.S. L. Ed. 1055. There one John Green, own- 
ing a plantation, mortgaged the place and agreed in the mortgage to insure 
the buildings and to transfer the policies of insurance to the mortgagee for 
his better security or, in default of doing this, that the mortgagee might effect 
insurance at the expense of Green, the mortgagor. This mortgage was duly 
recorded. Thereafter, Green, owing money to the firm of Johnson & Goodrich 
as unsecured creditors, gave them written authority to insure the same build- 
ings for their better security. Johnson & Goodrich insured the buildings in 
their names and charged the premium expense to Green. When the build- 
ings burned there was no insurance in effect other than that taken by John- 
son & Goodrich. 

Ezra Wheeler, who some time before the fire had acquired the mortgage 
on Green’s property, brought an action against the insurance company, Green 
the land owner, Johnson & Goodrich and others, claiming the insurance on 
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two grounds—first, that the insurance standing in the name of Johnson & 
Goodrich was taken by them merely as agents of Green and therefore was 
for Green’s benefit and, as Green had agreed in the mortgage to insure for 
the mortgagee, that Wheeler, the mortgagee, was equitably entitled to the 
insurance money; second, Wheeler, the mortgagee, claimed that Johnson & 
Goodrich had, when renewing the insurance, assured Wheeler, or had led 
him to believe, that the insurance was effected for Wheeler’s benefit. 


The Supreme Court of the United States disposed of the case in this 
manner. It gave Johnson & Goodrich enough insurance money to pay off 
their claim against Green, the land owner, and gave the balance to Wheeler, 
the mortgagee, to apply on his claim. 

The decision was grounded on these points: that Johnson & Goodrich 
had merely insured to protect themselves, without knowledge of the rights 
of the mortgagee as set out in the mortgage, and that the mortgagee had not 
established his claim that Johnson & Goodrich effected the insurance for the 
mortgagee’s protection and, therefore, Johnson & Goodrich had the first claim 
on the insurance money; that the balance, after paying Johnson & Goodrich, 
belonged to Green, the land owner, but that it was subject to an equitable 
lien in favor of Wheeler, the mortgagee. 

The opinion shows a consideration of many principles in arriving at this 
decision, chief of which is: 

“That if a mortgagor is bound by covenant or otherwise to insure 
the mortgaged premises for the better security of the mortgagee, the 
latter will have an equitable lien upon the money due on the policy taken 
out by the mortgagor, to the extent of the mortgagee’s interest in the 
property destroyed.” 

Authorities supporting this general doctrine may be found in: 

Cooley’s Insurance Briefs 2d ed., pp. 6260, 6290 

19 R.C.L. p. 406, sec. 185 

14 R.CLL. p. 1367, sec. 536 

26 C.J. p. 438, sec. 587 

g2 A.L.R. p. 554, note 559. 

The court also recognized the right to establish a verbal agreement, but 
found that the proof was insufficient. 

The Supreme Court of Kansas, in the case of Chipman, et al., v. Carroll, 
et al., 53 Kan. 163, 35 Pac. 409, 25 L.R.A. 305 n., reversed the lower court for 
refusing to hear evidence to establish that the mortgagor had made a verbal 
agreement with the mortgagee to protect the mortgagee by insuring his in- 
terest in the mortgaged property. The opinion adheres to the basic principle 
allowing the mortgagee an equitable lien upon the insurance proceeds where 
the mortgagor had agreed to provide such insurance but had taken a policy 
having no loss-payable clause or other provision for the mortgagee. This 
case is widely cited and may be said to be a leading case. 

The mortgagor in this case took insurance in the first instance with a 
clause attached to the policy providing that the loss, if any, was payable to 
the mortgagee. After a time the mortgage came due and was foreclosed and 
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the property ordered sold to satisfy the judgment. Thereafter, the mortgagor, 
still occupying the mortgaged premises, took insurance in two different com- 
panies in his own name and without provision in the policies for the mort. 
gagee. About a month later the insured dwelling was totally destroyed by 
fire. The mortgagee claimed the proceeds of these latter insurance policies, 
by garnishment proceedings against the insurance companies, and undertook 
to prove a verbal agreement with the mortgagor, but this evidence was re- 
fused by the lower court. The Supreme Court held that the mortgagee was 
entitled to an equitable lien on these latter policies, if, upon a retrial, the 
verbal agreement were established. 

When the explorer in this field of law has determined the basic prin- 
ciples for establishing the right, in a given case, of the mortgagee to an 
equitable lien upon the proceeds of the mortgagor’s insurance policy he will 
find that the mortgagee’s rights beyond that point are determinable by the 
general principles of law applicable to those cases where the mortgagee’s right 
to share in the insurance proceeds was not in controversy as in those cases 
where the insurance policy specifically provided insurance for the mortgagee. 
It would extend this paper unduly to undertake a discussion of the wide 
variety of collateral points arising in cases of this type. 

One other point which it is thought will be of interest to this group will 
have attention. It may be stated in this manner. Where the insurance policy 
contains no provision concerning payment of any of the proceeds to mort- 
gagee, is notice to the insurance company of the mortgagee’s agreement with 
the mortgagor necessary to fix liability upon the insurance company directly to 
the mortgagee, and, if so, what character of notice? 


The first query that comes to mind under that heading is, whether a 
record mortgage containing the mortgagor’s agreement to insure for the 
benefit of the mortgagee is constructive notice to the insurer of its contents 
and binding upon the insurer. This question seems not to have given the 
courts much trouble and, although the fact is frequently noted in the decided 
cases, the decisions have generally turned on other points. Naturally, the re- 
cording laws of the various states and the notice which they purport to im- 
part would be of primary importance. 

Generally speaking it may be said that the rule would be as laid down 
by Justice Cothran in his dissenting opinion in the case of Gibbes Machinery 
Co. v. Niagara Fire Insurance Co. (S.C.) 111 S.E. 805, 21 A.L.R. 1460. He 
there makes the general statement: 


“The recording acts are designed to protect those who have acquired 
or are about to acquire rights of property in or liens upon particular 
property in question, subsequent creditors or purchasers without actual 
notice of superior claims. They alone are intended to be affected by the 
acts; they alone are required to search the records; to them alone are 
recording acts applicable, and to them only are the records constructive 
notice. So far as the contract of insurance proper is concerned, and in- 
surance company sustains neither the relation of subsequent creditor nor 
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purchaser, to an owner, and is not obligated to search the records for a 
possible agreement between the mortgagor and the mortgagee.” 
See: Pomeroy Eq. Jur. sec. 651, p. 1279; 1 Story Eq. Jur. sec. 404. 


As to the effect of actual notice to the insurer, the case just cited was 
decided in favor of the mortgagee, who, after payment made by the insurer to 
the mortgagor, sued the insurance company on his claim of an equitable lien 
and proved to the satisfaction of a majority of the court that the insurance 
adjustor knew, before the payment was made to the mortgagor, of the exist- 
ence of the mortgage itself and had inquired directly of the mortgagee con- 
cerning it. The court held that the insurer thereby had actual knowledge 
of the mortgage and sufficient knowledge concerning its terms to put the 
insurer on its further inquiry, and allowed recovery in favor of the mortgagee. 

In Burns v. Collins, 64 Me. 215, the insurance company paid the mort- 
gagor direct, before notice of the mortgagee’s claim and before the expiration 
of sixty days from the date of loss. The mortgagee claimed he had sixty 
days after loss to enforce his lien by suit. The court denied the mortgagee 
because by statute it is there provided that his lien must be effected by filing 
his notice with the insurance company and that until the notice is thus filed 
the mortgagee has no lien. 

In Stearns v. Quincy Mutual Fire Insurance Co., 124 Mass. 61, 26 Am. 
Rep. 647, the court denied the mortgagee’s right to enforce an equitable lien 
against the insurer which had paid the loss to the mortgagor before the suit 
was instituted where it appeared that the insurer knew there was a mortgage 
but had no knowledge of its terms. This decision was influenced also by the 
conclusion of the court that the insurance was only intended to cover the 
interest of the mortgagor. 

In Swearingen v. Hartford Fire Insurance Co., 56 S.C. 355, 34 S. E. 449, 
the mortgagee was denied a recovery against the insurer which had paid the 
insurance money, after notice of the mortgagee’s claim, to the assignee of the 
mortgagor who was without notice of the mortgagee’s equity. The court took 
the view that the assignee of the policy had the legal title without notice of 
outstanding equities and that, as between the mortgagee having an equity 
and the assignee without notice of that equity, the mortgagee’s equity was 
unenforceable, whether the insurance proceeds had been already paid or were 
still in the hands of the insurance company. 

The turning point of this decision is in ‘harmony with the holding of 
the Court of Appeals of Kansas in the case of Branch v. Milford Saving Bank, 
5 Kan. App. 246, 47 Pac. 555, where the court allowed the mortgagee’s 
equitable lien against the mortgagor’s assignee for the benefit of creditors 
because there the assignee was not an innocent holder for value, but in effect 
simply stood in the shoes of the mortgagor. 

Those who may be interested in pursuing the question of the right of 
a mortgagee to the benefit of insurance taken out by or in the name of a 
receiver, trustee or assignee for creditors of the mortgagor are referred to 
the case of Pearson Mfg. Co. v. Pittsburgh Steamboat Co., 309 Pa. 340, 163 
Atl. 680, 94 A.L.R. 1382 and annotation at page 1387. 
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The subject is further annotated in 92 A.L.R. at page 559. 

The question of what notice will bind the insurer to respect the mort. 
gagee’s claim seems to have been dealt with generally in a practical fashion, 
rather than by litigation, in that the insurer generally followed the practice 
of paying the proceeds into court for determination as to their ownership, 
or by paying the proceeds jointly to those claiming an interest, by draft re- 
quiring the endorsement of the interested parties as payees. 

From the standpoint of the mortgagee who thinks he has an equitable 
right in his mortgagor’s insurance, it would seem highly expedient that he 
brings actual notice to the insurer at the earliest moment, not only of his 
agreement with the mortgagor, but also of its terms and conditions. 

Inasmuch as the claim of the mortgagee has been defined as “a mere 
floating and ineffective equity until such time as a judgment or decree is 
rendered actually subjecting the property to the payment of the debt or 
claim,” and inasmuch as rights of innocent third parties may intervene to 
defeat the mortgagee’s equity, it would also seem prudent that he take 
steps immediately upon the occurrence of a loss to impound the insurance 
funds, in a court having jurisdiction to do equity between the parties. 
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May the Employer and His Insurance Carrier, As Subrogees 
Under the Compensation Act, Maintain Action in Their 
Names Against Wrongdoers for Unlawful 
Death of Employee? 


By G. Cray BAKER 


This question involves certain sections of the Compensation Act, the 
correlation of the subrogation section of the Compensation Act and the 
wrongful death statute, and consideration of Court decisions as to assign- 
ments affected by subrogation sections of compensation, acts. I will direct 
your attention first to the Kansas Statutes involved, then review a few of 
the decisions setting forth questions involved in our subject and finally give 
my conclusions on the intention of our subrogation statute in answer to our 
question. 

Section 44-532 provides in part: 


“Where the payment of compensation of the workman, or his de- 
pendents, is insured, by a policy or policies at the expense of the em- 
ployer, the insurer shall be subrogated to the rights and duties under this 
Act of the employer so far as appropriate.” 

Section 40-1109 subparagraph (1) provides: 

“Every policy issued by any insurance corporation, association or 
organization to assure the payment of compensation, under the work- 
men’s compensation act, shall contain a provision to the effect that the 
insurance carrier shall not be relieved from the payment of compensa- 
tion for injuries, or death sustained by injuries, if the insured becomes 
insolvent or is discharged in bankruptcy during the period that the 
policy is in operation, and the compensation, or any part of it, is due 
and unpaid.” 


Subparagraph (m) of said section 40-1109 provides that notice and 
knowledge to the insured shall be notice and knowledge to the insuror; that 
jurisdiction of the insured shall be jurisdiction of the insurer and that the 
insurer shall be bound by every agreement, adjudgment, award or judgment 
rendered against the insured. 

Section 44-504, 1937 Supplement, being Section 4 of the Workmen’s 
Compensation Act, 'provides: 


“Remedy against negligent third party; employer subrogated, when, 
lien; limitation of actions. When the injury or death for which com- 
pensation is payable under this Act was caused under circumstances 
creating a legal liability against some person other than the employer to 
pay damages, the injured workman, his dependents or personal repre- 
sentatives shall have the right to take compensation under the act and 
pursue his or their remedy by proper action in a court of competent 
jurisdiction against such other person. In the event of recovery from 
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such other person by the injured workman, or the dependents or per- 
sonal representatives of a deceased employee by judgment, settlement 
or otherwise, the employer shall be subrogated to the extent of the com- 
pensation and medical aid provided by him to date of such recovery 
and shall have a lien therefor against such recovery and the employer 
may intervene in any action to protect and enforce such lien. Such ac- 
tion against the other party, if prosecuted by the workman, must be 
instituted within one year from the date of the injury, and, if pros 
ecuted by the dependents or personal representatives of a deceased work- 
man, must be instituted within eighteen months from the date of such 
injury. Failure on the part of the injured workman or personal repre- 
sentatives of a deceased workman to bring such action within the time 
herein specified, shall operate as an assignment to the employer of any 
cause of action in tort which the workman or the dependents or per- 
sonal representatives of a deceased workman may have against any 
other party for such injury or death, and such employer may enforce 
same in his own name or in the name of the workman, dependents or 
personal representatives by proper action in any court of competent 
jurisdiction.” 

Section 60-3203 provides: 

“When action for death caused by wrongful act or omission lies; 
damages. When the death of one is caused by the wrongful act or omis- 
sion of another, the personal representatives of the former may maintain 
an action therefor against the latter, if the former might have main- 
tained an action had he lived, against the latter for an injury for the 
same act or omission. The action must be commenced within two years. 
The damages cannot exceed ten thousand dollars, and must enure to 
the exclusive benefit of the widow and children, if any, or next of kin, 


to be distributed in the same manner as personal property of the de- 
ceased.” 


It is to be noted that the statutes place the insurance carrier in the shoes 
of the employer and most certainly the employer and the insurance carrier 
may join in any action which the employer is authorized under the compen- 
sation act to maintain. 


Section 44-504 very plainly provides that the injured employee or the 
dependents or personal representatives shall have the right to pursue the 
negligent third party for a given period of time after the cause of action arises 
and that failure so to do shall operate as an assignment of the cause of action 
to the employer with right to enforce same in his own name or in the name 
of the workman, dependents or personal representatives. Even though com- 
pensation is paid the personal representative may pursue the negligent third 
party at any time within eighteen months after the cause of action arises. The 
employer is subrogated to the extent of compensation and medical paid to 
date of recovery and may intervene in the action. There is no expression show- 
ing any intention to grant right of suit to the employer, or any abridgment 
of the wrongful death statute during the first eighteen months after death. 
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During this time the statute makes specific provision for the method by which 
the employer may enforce his lien so that it seems clear that the employer and 
insurance carrier cannot bring suit in their own names. Failure on the part 
of the personal representative to institute suit within 18 months operates as 
an assignment of the cause of action to the employer and the statute states 
specifically that the employer may bring such suit in his own name or in 
the name of the personal representative. 

Can the statute be interpreted to mean what it obviously says, i.c., that 
the employer and insurance carrier can bring suit in their own names? It 
may be said there are complications which prevent the statute meaning the 
employer and insurance carrier may bring suit in their own names. 

What is the assignment to the employer? 


There may be next of kin who are entitled to have suit brought and share 
in distribution of recovery as provided by section 60-3203 who are not de- 
pendents of the deceased workman. Are their rights affected by the com- 
pensation law? Or is the assignment only as to the dependent’s share in the 
recovery? If the latter is the case then would suit brought in the name of the 
employer and insurance carrier be a splitting of cause of action and result in 
a circuity of suits which should be avoided? 


In Brender v. Otis Elevator Co., 121 Neb. 581 (July 17, 1931), it was held 
that the compensation act providing for subrogation of employer to employee 
in event of liability of a third party was binding on employee’s legal repre- 
sentatives as well as employee. The Court said: 


“This section is part of an act imposing upon employers of labor a 
liability which did not previously exist. It was competent for the legis- 
lature to prescribe the terms and conditions under which the new bur- 
dens were imposed. The right of subrogation to provide the means of 
reimbursement for compensation allowed and paid in consequence of 
a third party’s negligence was an important creation of the legislature. 
It was intended to benefit the public, the employer and employee, as 
well as dependents of the latter. The rights to which the employer are 
subrogated are the rights of the “employee” or of “the dependents,” and 
these rights apply to “any compensation paid.” The contract of employ- 
ment was the employee’s contract with his employer. The employee 
agreed to statutory reimbursement for the protection of the employer 
to the extent of the compensation paid in the event a recovery from a 
third person—the wrongdoer whose negligence caused the loss. The 
statute is by construction a part of the contract of employment and that 
contract binds alike the employee and the latter’s legal representatives.” 


This case was on the question of distribution of amount of recovery. It 
was contended that inasmuch as a section of the Nebraska Statutes provided 
that suit should be brought in the name of the deceased’s personal representa- 
tive for the exclusive benefit of the widow or widower and next of kin that 
distribution of amount recovered should be in the same proportions as per- 
sonal property of an intestate is distributed under the inheritance laws. This 
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meant that the employer would receive partial reimbursement only inasmuch 
as compensation had been paid to but one such distributee, the widow, and 
whose share was far less than the amount of compensation paid. 

The Court, however, held that the employer was entitled to full reim- 
bursement before any distribution was made. That such was the case because 
the compensation act was passed subsequent to the act providing for suit by 
personal representative for next of kin and therefore controlling and as stated 
was binding on the personal representative. 

In a subsequent case, Goeres v. Goeres, 124 Neb. 720, the Court held 
that suits must be brought by personal representatives and that the compensa- 
tion act merely related to the distribution of the proceeds. 


If the compensation act can effect distribution of proceeds so as to give 
the employer full reimbursement to the exclusion of the next of kin not de- 
pendents then certainly there would seem to be no reason for not giving effect 
to the portion of the Kansas Statute involving mere procedure, i.¢., that suit 
may be brought in the name of the employer. 

There seems to be a difference of opinion as to the extent of the assign- 
ment effected by compensation statutes. 


In Streeter v. Graham & Norton Co., 259 N.Y.S. 14 (Mch., 1932), the 
Court held where the dependents, electing to assign, are members of the class 
of next of kin, but not all members of that class, their assignment will be 
effective to the extent of their beneficial interest and no further, and the 
carrier, like any other beneficiary, must prosecute through the legal repre- 
sentative as the statutory trustee. Also that such a cause of action is indivisible, 
and the representative should prosecute as statutory trustee of the entire group 
of beneficiaries. 

The New York Statute, in effect at the time of this decision, provided 
that the awarding of compensation operated as an assignment to the insurer 
liable to pay of the cause of action against the negligent third party. 


In Aetna Life Insurance Company, et al., v. Samuel D. Moses (287 US. 
540, 77 L. ed. 477, 53 S. Ct. 231; 88 A.L.R. 647) the Court held, that under 
the provisions of the Longshoremen’s and Harbor Workers’ Compensation 
Act of 1927 made applicable as a Workmen’s Compensation Law in the Dis- 
trict of Columbia, the employer is the party to bring action and the only 
necessary party plaintiff but that the insurance company and the widow, 
both in her own right and as administratrix, are interested in the recovery. 
The Court stated that under the common law practice, the defendant may 
not complain if the employer indicates their beneficial interests by bringing 
the action to their use as well as to his own. 

In this case an employee had met death and suit was brought on the 
theory that the acceptance of compensation awarded under the statute op- 
erated as an assignment of the administratrix’s right to pursue the respondent 
for damages for the wrongful death. The lower Court ruled that the admin- 
istratrix, by the terms of the District Death Act was the only proper plaintiff 
in an action for wrongful death. 
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The Court in its opinion said in part: 

“The Statute (Comp. Act) is not free from ambiguity. The right 
to recover for a wrongful death is the creature, not of the common law, 
but of a statute which confers the right on the personal representative 
of the deceased for the benefit of his next of kin under the local statute 
of distribution, some of whom may not be entitled to compensation un- 
der the Compensation Act.” 

The Court then notes that the Compensation Act in question specifically 
provides for an accounting to proper parties for recovery in excess of amount 
to reimburse and the Court continues: 

“Concluding that where the employer is given anything to recover 
it is the full recovery provided by the wrongful death Act, we do not 
think, as did the Court below, that the rights thus conferred may be en- 
forced only by an action brought in the name of the personal repre- 
sentative. It is true that the statute does not expressly say that the em- 
ployer may bring the action in his own name and that by the common 
law the assignee must, in general, sue in the name of the assignor. Glenn 
v. Marbury, 145 U.S. 499, 36 L. ed. 790, 12 S. Ct. 914. This rule, a vestige 
of the common law’s reluctance to admit that a chose in action may be 
assigned, is today but a formality which has been widely abolished by 
legislation. We see no reason for thinking that a statute passed in 1928 
and clearly intended to effect a complete transfer of the cause of action, 
should be interpreted to perpetuate that formality. There is nothing in 
its language, history or purpose to indicate that the word “assignment” 
was used as anything other than a convenient description of the transfer 
to the employer of the rights of the employee or his representative, or 
that it is to be read in the common law sense, merely because the forum 
for the enforcement of those rights has not departed from the common 
law form in the case of voluntary assignments. 

“It is immaterial whether the statutory assignment is said to create 
a new cause of action in the employer or merely to permit him to enforce 
that previously vested in the employee or his personal representative. 
What is material is that the employer acquired the legal rights of the 
employee or the personal representative, subject to the qualifications im- 
posed by the common law or the death statute to the extent that they 
are not inconsistent with the provisions of the Compensation Act. The 
Compensation Act permits him to enforce them in his own name.” 


In the case of Doleman v. Levine, 295 U.S. 221, the Court was again con- 
fronted with the question raised in the Aetna v. Moses case. The deceased 
workman left surviving him his widow, and, as his heirs at law and next of 
kin, a brother and a dependent father, who was his administrator. The widow 
elected to receive compensation. The father elected not to receive compen- 
sation and brought this suit as administrator to recovery for the death under 
the provisions of the Wrongful Death Act of the District. At the same time 
a like suit brought by the employer was pending. The Supreme Court of the 
District sustained a plea in abatement which set up the pendency of the suit 
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brought by the employer and that the right to recover for the wrongful death 
had been assigned to the employer by operation of the provisions of the 
Compensation Act. The Court of Appeals affirmed the Supreme Court of the 
District relying, as stated by the U.S. Supreme Court, in part on its, the Court 
of Appeals’, construction of the relevant provisions of the Compensation Act 
and in part the decision in Aetna v. Moses. 


The Court pointed out that in the Aetna v. Moses case the widow of the 
employee was the sole dependent and administratrix and the sole beneficiary 
under both the Compensation and the Wrongful Death Acts. That the elec- 
tion in such case operated as a complete and unqualified transfer authorizing 
the employer to maintain suit in his own name, without the necessity of 
suing in the name of the administratrix as in the case of an assignment of 
a chose in action at common law. The Court held that it was a different ques- 
tion where the dependent who has elected to receive compensation is entitled 
to only a partial interest in the amount to be recovered for the death. 


The Court stated in part: 


“Section 33 (b) purports only to assign to the employer ‘all right 
of the person entitled to compensation to recover damages against such 
third person.’ It operates to transfer to the employer only such rights 
as the dependent has. We do not doubt that this section, interpreted in 
the light of the indemnitor’s common law rights of subrogation, con- 
firms that right and is sufficient to give the employer as indemnity all 
the rights which the dependents electing to receive compensation other- 
wise would have to share in the benefits of the Wrongful Death Act. 
If they are entitled to the whole recovery, the employer may maintain 
the suit as in Aetna L. Ins. Co. v. Moses, supra. If their interest is less 
than the whole, the employer is entitled to receive their share in the 
proceeds of recovery and, if necessary, by appropriate proceedings to com- 
pel the administrator to bring suit and account for its proceeds. But the 
section does not purport to split the cause of action. A purpose to do 
violence to the firmly grounded tradition of the unity of a cause of 
action at law, by casting on the defendant the burden of defending two 
suits, is hardly to be implied.” 


In Liberty Mutual Insurance Company v. American Incinerator Co. 
(1931), 51 F. (2d) 739, 88 A.L.R. 697, it was held that a section of the Com- 
pensation Act providing that where an employee entitled to compensation had 
been killed by the negligence or wrong of another not in the same employ, 
and his dependents have elected to take compensation, the award shall operate 
as an assignment of the cause of action against such other to the insurer 
liable for the payment of the compensation, and that under another section 
benefits were limited, so far as children were concerned, to those under eigh- 
teen years of age, and that where it appeared that two of the deceased's 
children were over eighteen years of age, an insurance carrier could not 
maintain an action in its own name against a third person claimed to be 
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liable for the injury, the rule against splitting causes of action being held 
applicable. 

In Superior Minerals Company v. Mo. Pac. R. Co., 45 S.W. (2d) 912, 
decided by the Missouri, St. Louis, Court of Appeals, the Court stated that 
the bringing of an action by the employer seemed to do violence to the strict 
construction placed upon the wrongful death statute in that the action was 
prosecuted at the instance of one not mentioned as a beneficiary therein. The 
Court held, however, that the dependent under the compensation act being 
a beneficiary under the wrongful death statute, the plaintiff employer was 
subrogated by the compensation act to the right of action vested in the 
dependent. The opinion of the St. Louis Court of Appeals was reviewed in 
State v. Haid, 59 S.W. (2d) 690. The Supreme Court of Missouri there said: 


“The opinion of the respondent judges in substance and effect holds: 
(1) section 3309 does not create a new cause of action for wrongful 
death; (2) or enlarge the class of beneficiaries specified in the wrongful 
death statutes; (3) but does confer upon an employer a substitutional 
right of action under the death statutes against responsible third persons, 
by way of subrogation, (a) where the employer has become liable to 
pay compensation on account of the death of an employee, (b) and the 
beneficiaries who could sue under the death statutes are the same as the 
dependents to whom the compensation is due. 


“This holding is not contrary to anything this court has decided. 


The Court of Appeals has simply construed the new statute, section 3309, 
in connection with the wrongful death statute, section 3262, and de- 
clared the effect of the two, considered together.” 


While the cases cited pertain to statutes that do not read verbatim like 
our Kansas Statute yet they do bring out the points involved in determining 
the proper party to bring suit in case of subrogation statutes. The Kansas 
law represents a rather recent type of legislation on the subject. A number 
of states now have laws reading somewhat similar to the Kansas law in that 
right of action is first given to the dependents and representatives and then 
the assignment of the cause of action to the employer is provided for after 
failure of institution of action by the legal representatives in the given time. 

What the assignment is under section 44-504 of our Statute we have yet 
to learn from our Supreme Court. If our Court follows the case of Brender 
v. Otis Elevator Co., 121 Neb. 581, above cited, thus holding that the em- 
ployer is entitled to full reimbursement even though the dependent electing 
to take compensation does not share in recovery to such amount, then it 
would seem there would be greater probability to hold that the employer 
may sue in his own name since the assignment is not necessarily limited to 
the assignor’s interest. It seems to me that the Brender case is good law and 
is in line with the intention of the legislature on the subject. The legislature 
can by statute determine what classes shall take and what their proportionate 
interest shall be. The legislature fixed a statutory liability on the employer 
and it would seem likewise in the subrogation section intended full statutory 
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reimbursement for the statutory liability imposed. Our law, Section 44-504, 
does not say that the employer shall be subrogated to the rights of the de. 
pendents. It says the employer shall be subrogated to the extent of com. 
pensation and medical paid where suit is brought by personal representative 
and that there shall be a lien therefore. 


Be that as it may, this determination is not absolutely essential to the 
determination of our question. 


It seems to me that the holding that the employer and insurance carrier 
may as subrogees bring suit in their own names does not by the wording of 
our Kansas Act involve the splitting of causes of action and subject defend- 
ants to multiplicity of suits which seems to be the principal thing the Courts 
have sought to guard against as noted by the cases discussed. This thing, 
this injustice, which the courts have sought to guard against, seems to have 
been in the mind of the legislature in the passage of the present law. As | 
interpret the law the legislature reserved to the employee, in case of injury, 
and the personal representative, as provided for in Section 60-3203, in case of 
death, the right of action against the negligent third party for a given time. 
It subrogated the employer to the extent of compensation and medical paid. 
Failure to bring action within the alloted time did two things: (1) Operated 
as an assignment to the employer of any cause of action; (2) Gave to the em- 
ployer the right to enforce the assignment either in his own name or the name 


of the workman in case of injury or the personal representative in case of 
death. 


Certainly, it is a proper and fair construction of section 44-504 that after 
an alloted time there can be no suit brought but by one party and that party 
is the employer. The employer becomes the statutory trustee and there can 
be no such thing as a multiplicity of suits. There can be no reason to deny 
effect to the statute as set out in the cases discussed. 

In Western Maryland Railroad Co. v. Employer's Liability Insurance Co., 
(1932) —— Md. ——, 161 Atla. 5, 88 A.L.R. 678, the Compensation Act in 
giving the one paying compensation the right, where the injury or death of 
an employee has been caused by a third person, to bring suit against a tort- 
feasor, was held not to take away from any of the parties their common-law 
right, but to declare how the use of such right should be regulated. 

It seems to me this expresses the point in answer to our question. Under 
the common law there could be no recovery for death. The statutes provided 
for such recovery, the procedure, who should bring such actions, the amount 
of recovery and the distribution. The Compensation Act by subsequent legis- 
lation declares how the use of such right shall be regulated. The personal 
representative as provided in Section 60-3203 may bring an action against a 
negligent third party and has this exclusive right for a period of 18 months 
and effect recovery subject to reimbursement to the employer and insurance 
carrier. If the employer and insurance carrier should bring an action during 
this time, certainly it could only be done in the name of the personal repre- 
sentative. Failure of the personal representative to bring suit within 18 months 
operates as the Act says, “as an assignment of any cause of action in tort,” 
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and the act states that the employer may bring the action in his own name. 
Though the statute makes no specific provisions regarding recovery in excess 
of amount required to reimburse the employer and insurance carrier, never- 
theless, it would seem a proper construction that the employer and insurance 
carrier are substituted for the personal representative and being substituted, 
as indicated by the termination of time for bringing action by personal repre- 
sentative, may bring the action in their own names. 

What harm can be done under such a construction? Such construction 
would, it seems, be in accordance with the plain wording and intention of the 
statute. 

In Kelly v. Johnson, 147 Kan. 74, the Supreme Court had for considera- 
tion a suit brought by the employer for death of a workman. The subro- 
gation section of the Compensation Act at that time, though reading different 
than the present one, did, in case of election to take compensation, effect 
assignment of any cause of action in tort which the personal representative 
might have. The Court held all this did was to permit the employer to main- 
tain a cause of action which the personal representative of the deceased work- 
man might have maintained and that the Compensation Act did not create 
a new cause of action in the employer. One might infer that the Court meant 
in the language of this case that an employer and insurance carrier could 
bring suit in their own name although the case does not touch on that point. 
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The Effect of the Presumption Against Suicide Upon the 
Burden of Proof in Life and Accident Cases 
By W. D. P. Carey 


INTRODUCTORY 


There was published in the Gate. 1935, issue of Insurance Counsel Journal, an Article writter 
by Mr. Richard D. by eng | Jr., of the New Orleans, Louisiana Bar, entitled ‘‘The Effect of the 
Presumption Against Suicide Upon the Burden of Proof in Life and Accident Cases.’’ Mr. Mont- 
gomery’s Article contained a thorough, an holarly presentation and analysis of the law 
and the cases on the subject, in both Federal and “pnt Courts, up to that date. A study of this 
subject must include the close examination of Mr. Montgomery’ s Article. | In the preparation of this 

per on the same subject, I have, with Mr. Montgomery's per ted an outline much like 
that used by Mr. Montgomery in his Article and also portions of the x. uage thereof and some ¢i- 
tations therefrom. In the interest of clarity, I have not undertaken to indicate specifically those por. 
tions of Mr. Montgomery’s Article which I have incorporated in my paper, but I desire here to 
acknowledge my debt to Mr. Montgomery and to express my gratitude and appreciation for the use 
which I have made of his Article. 








In the discussion of self-murder or suicide, which early English law 
ranked among the highest crimes, Blackstone wrote: 


“But now the question follows, what punishment can human laws 
inflict on one who has withdrawn himself from their reach? They can 
only act upon what he has left behind him, his reputation and fortune: 
on the former by an ignominious burial in the highway, with a stake 
driven through his body; on the latter, by a forfeiture of all his goods 
and chattels to the King: hoping that his care for either his own reputa- 
tion, or the welfare of his family would be some motive to restrain him 
from so desperate and wicked an act.” 


Blackstone commented that, “it must be owned that the letter of the law 
herein borders a little upon severity.” 


The presumption against suicide, “. . . is based upon nothing more 
than the fear of death so generally entertained by mankind that it is 
reasonably safe to conclude, in the event of an unexplained death by 
violence, that suicide was not the cause. The crystallization of this bal- 
ance of probability into a presumption of law may have been duc... 
to the desire of the English courts to avoid the forfeiture of the goods 
and chattels of a suicide and the ‘ignominious burial’ of his body (re- 
ferred to in quotation from Blackstone). 

“Certainly the presumption is not based upon any difficulty of 
producing the evidence or the especial accessibility of the evidence to one 
of the parties, or upon the judgment of the courts as to what is socially 
desirable. Obviously, the presumption is not needed in order that jus- 
tice may be done to the beneficiaries or the representatives of the de- 
ceased, for jurors do not need to be told that ‘suicide is abnormal, or 
warned to be fair to the plaintiff in a suit on a life insurance policy.” 
Ins. Co. v. Clemmer, 79 Federal 2nd, 724, 730. 

Whatever the origin of the presumption against suicide, its use has caused 


both great discussion and much confusion and has led courts to make strange 
decisions full of inconsistencies and foggy reasoning. 
It will not be my purpose to deal with cases in which the insurer in a 
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regular life policy, where death from any cause except suicide is insured 
against, raises the defense of suicide and must prove the exception. I propose 
to discuss only the matter of the burden of proof in suits brought upon acci- 
dent policies and upon double indemnity provisions of life policies, when the 
issue involves suicide. Much of the difficulty and the great diversity in the 
decisions of the courts in respect of the burden of proof or persuasion in in- 
surance cases have been caused by a failure to make this distinction. 

Virtually all courts have theoretically recognized that, in suits on accident 
policies and the double indemnity provisions of life policies, the burden of 
proof is upon the plaintiff or beneficiary to show that the injury or death 
was due to accident. 


“The expression ‘burden of proof’ has not a fixed and unvarying 
meaning in application. On the contrary it is used at times indiscrim- 
inately to signify one or both of two distinct and separate ideas.” 

“The modern authorities are substantially agreed that, in its strict 
primary sense, ‘burden of proof’ signifies the duty or obligation of es- 
tablishing, in the mind of the trier of facts, conviction on the ultimate 
issue”; (called by Professor Wigmore the ‘risk of non-persuasion’). 

“In its secondary sense, the expression ‘burden of proof’ signifies 
the duty that rests upon a party of going forward with the evidence at 
any given stage of the case” (1 Jones on Evidence Civil Cases, page 309, 
Section 176, Fourth Edition), 


hereafter referred to as “the burden of going forward with the evidence,” 
which is the duty of introducing evidence to meet or overcome a prima facie 
case which has been made by the other party. It is important to keep this 
distinction in mind. 

The party who has the burden of proof, used in its primary sense, must 
prove his case affirmatively and by a preponderance of the evidence. It is in 
this sense that the term “burden of proof” will hereafter be used. 

This burden is placed and ‘remains throughout the case upon the one 
who at the outset has asserted the affirmative of the issue. This burden does 
not shift from one party to the other during the course of a trial, but the 
burden of going forward with evidence does pass from party to party. 

The following language is quoted from 8 Kansas Appeals, 215, Piper 
v. Matkins: 


“The law doubtless is that the burden of proof is on the party having 
the affirmative of the issue. There is no question but that in the first 
instance, . . . the burden was on him to establish everything that was 
necessary to enable him to recover, and that this burden never shifted; 
that at no time was the burden on the defendant to prove the contrary. 
It is true that as the case progressed the burden of going forward with 
the evidence did shift to the defendant, but after the evidence was all 
concluded, in the consideration thereof by the jury, the burden of proof 
still rested on the plaintiff as to all matters on which he founded his 
claims...” 
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Thus, the burden of proof is never shifted by a presumption, but the burden of 
going forward, with the evidence is shifted by a presumption, and this shift. 
ing of the burden of going forward with the evidence is the real function 
which presumptions perform. 

Wigmore, in Section 2487, says: 


“The essential character and operations of presumptions, so far as 
the law of evidence is concerned, is in all cases the same, whether they be 
called by one name or the other; that is to say, they'throw upon the 
party against whom they work the duty of going forward with the evi- 
dence; and this operation is all their effect, regarded merely in their 
character as presumptions.” 

In Section 2491 Wigmore says: 

“Nevertheless it must be kept in mind that the peculiar effect of 
a ‘presumption of law,’ (that is, the real presumption), is merely to 
invoke a rule of law compelling the jury to reach the conclusion in the 
absence of evidence to the contrary from the opponent. If the opponent 
does offer evidence to the contrary (sufficient to satisfy the Judge’s re- 
quirement of some evidence), the presumption disappears as a rule of 
law, and the case is in the jury’s hands free from any rule; ... 

“It is therefore a fallacy to attribute (as do some Judges) an arti- 
ficial probative force to a presumption, increasing for the jury the weight 
of the facts, even when the opponent has come forward with some evi- 
dence to the contrary.” 


It has been said that, “Presumptions . . . may be looked on as the bats of 
the law, flitting in the twilight, but disappearing in the sunshine of actual 
facts” (Mockowik v. K.C. RRD. Co., 196 Mo. 550). 

In the case of Moore v. Ryan, 188 Ind. 345, the court said: 


“Presumption fails upon the introduction of some evidence and the 
case is then tried as though no presumption ever existed.” 


Although almost all courts accept and have expressed agreement with 
what has been already ‘said, they have not been consistent in holding that 
the burden of proof is on the plaintiff to show that the death of the insured 
was accidental. On the contrary, after a prima facie case has been made by 
the plaintiff, many of the courts have shifted the burden of proof, rather than 
the burden of going forward with the evidence, to the defendant, and through 
the confused application by many of the courts of the presumption against 
suicide, the defendant insurance company has been compelled to carry the 
burden of proving suicide. 

As heretofore indicated, the courts, almost without exception, enunciate 
the proper theory of the law, but that is where the uniformity ends. A brief 
consideration of some of the cases will demonstrate the great diversity in the 
decisions of the various courts, Federal and State, which has resulted from 
the infinitely varying, and it is believed, improper application of the rule. 

While it is not possible to classify the jurisdictions or courts or cases 
categorically, an attempt at classification, nevertheless, seems advisable. 
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There are roughly four classes: (1) where the presumption is used to 
compel proof of suicide beyond a reasonable doubt; (2) where the courts use 
the presumption to compel the insurance company to prove suicide affirma- 
tively, sometimes apologizing therefor; (3) where the courts profess. to follow 
the correct rule but in fact require the insurance company to prove suicide, 
and (4) where the theoretical rule in respect of the presumption against 
suicide is correctly applied. 

The first class is a small class in which the courts not only shift the 
burden of proof to the company, requiring affirmative proof of suicide, but go 
further and use the presumption to increase the degree and amount of proof 
required. In this class of cases no distinction is drawn between the suit upon 
an ordinary life policy and the suit upon an accident policy or the double 
indemnity provision of a life policy. 

Illustrative of this type of case is Michel V. Indemnity Co., 162 La. 159. 
In this case, (which is a suit upon an accident policy insuring against bodily 
injuries effected directly and independently of all other causes, through acci- 
dental means) the court held that the burden of proof was on the plaintiff to 
show that the death was external and violent. The court then said: 


“The rule of jurisprudence is so well established in this state as not 
to require citation of authority, to the effect that there is a strong legal 
presumption against commission of suicide, and the insurance company 
alleging such defense must establish it to the exclusion of every other 


reasonable hypothesis . . .” 


Here the court allows the presumption not only to shift the burden of going 
forward with the evidence, but requires the insurance company, even under 
an accident policy, to establish suicide beyond a reasonable doubt.* 


In the second class of cases, the court openly says that the presumption 
against suicide shifts the burden of proof to the defendant (who then has to 
prove suicide by a preponderance of the evidence), in some cases admitting, 
either expressly or impliedly, that this is not the correct rule of law. An ex- 
ample of this class of case is Selover v. Ins. Co., 38 Pac 2nd., 1059 (Wash.), 
which was a case brought upon an accident policy insuring against loss re- 
sulting directly and independently of all other causes from bodily injury 
effected solely through external, violent and accidental means. There the 
insurance company contended that the burden of proof lay upon the bene- 
ficiary to show that the death was accidental. The beneficiary contended 
that since the only question was whether the death was accidental or the result 
of suicide, and a prima facie case of accidental death had been made, the 
burden was upon the insurance company to establish suicide. The court then 
taking cognizance of the fact that in Couch’s Encylopedia of Insurance Law, 
the burden of proving death by accident is always upon the plaintiff, says: 


“We turn then to our own decisions for guidance. The question, 
in principal, seems to have risen long ago and to have been definitely 
* See also the following cases: Faulk v. Insurance Co., 160 La. 529; Vallee, Administrator, et al, v. 


Ins. Co., 107 So. 401; Pecoraro v. Ins. Co., 141 So. 501; Bayles v. Ins. ©o., 148 So. 465; Wild v. 
Wow, 149 So., 906; Andrews v. Ins. Co., 158 So. 26. 
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settled without deviation. If the matter, therefore, is one of stare decisis, 
it can make little difference what other courts may have decided, or 
even whether better logic is to the contrary. . . .” 

“, .. The law of Washington. is well settled that, the presumption 
against suicide having once attached, it remains in the case until over. 
come by evidence to the contrary, and that the burden of overcoming 
the presumption is upon the insurance company. . . .” 


In another case of this class, Insurance Company v. Ross, 30 Federal 2nd 
80, it was held that the trial judge was correct in charging the jury, “That 
where this presumption of accidental death is brought into play, and is given 
effect by the jury, the burden of proof shifts to the defendant, and it is made 
incumbent upon the defendant to establish by a preponderance of the evi- 
dence that the deceased lost his life as a result of self-destruction; and that 
the presumption of accident stands as proof until it is overcome by evidence 
to the contrary.” Under this charge, the burden of proving suicide was clearly 
upon the company, and in speaking of this charge, the court said: 


“As I have stated, this is contrary to the well established doctrines 
of presumption and burden of proof, and can be justified, if at all, by a 
consideration of decisions binding upon the court below upon this pre- 
cise question.” 


In Fehrer v. Casualty Company, 190 N.W. g10, though not admitting 


that the rule of law was not correct, the Wisconsin Supreme Court held that: 


“In view of the strong presumption against suicide, the burden is 
on insurer to establish such fact in defense to an action on an accident 


policy.” (Quoted with approval in Wiger v. Ins. Co., 236 N.W. 534.)* 


The third class is a large one in which the courts give lip service to 
the correct theoretical rule, but actually allow the presumption against sui- 
cide not only to shift the burden of producing evidence but also to shift the 
burden of proof to the defendant. This class of cases illustrates best the foggy 
reasoning heretofore referred to, and in these cases the burden of proof, al- 
though stated by the court to be upon plaintiff, actually falls on the defendant 
when the rule is applied to the facts. 

Insurance Company v. Hatton, 17 Fed. (2) 889 is an example of this class 
of cases. In that case after holding that under the terms of an accident policy, 
the burden was on the plaintiff to show that the decedent shot himself acci- 
dentally, and intimating that the presumption against suicide shifts only the 
burden of going forward with the evidence, the court said: 


“Where the evidence shows that the insured was killed by external 
and violent means, there is a presumption also, when the evidence is 
doubtful, as to whether death was due to an accident, or to suicide, that 
it was caused by accident. The presumption against suicide is a rebut- 

. Co. v. Taylor, 193 S.W., 540 (Ark.); Accident Ass’n, 199 S.W., 108 (Ark.), v. 


Cobb; Watkins v, Ins. Co., 288 S.W., 10 (Ark.); Wharton v. Ins. Oo., 100 S.E., 266 (No, Oar.); 
Buckley v. Ins. Co., 192 Pac., 924 (Wash.); Graham v. Ins. Co., 47 Pac. 2nd, 1029 (Wash.). 
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table one, and is to be weighed with all other facts and circumstances 
in evidence.” 


And in Insurance Company v. Anderson, 66 Fed. Rep. (2), 705, after 
stating that in a case on an accident policy, where there was a general denial 
and a defense of suicide, the burden of proof was upon the plaintiff to show 
from all the evidence that the insured’s death was caused by external, violent 
and accidental means, the court held that if there were facts and circumstances 
that indicated the death was accidental, this, aided by the presumption against 
self-destruction, would entitle the plaintiff to recover, unless the defendant by 
a preponderance of the evidence establishes its affirmative defense. 

And in Insurance Company v. Wilkes, 76 Fed. (2), 701, after holding that 
the lower court was in error in charging the jury that the burden of estab- 
lishing suicide by a preponderance of the evidence was upon the defendant, 
the court then said: 


“It is only after the evidence is in that the presumption against 
suicide may come into play to help the plaintiff bear the burden. It does 
not regulate nor change the burden of proof, but it is an evidentiary 
presumption which may aid a lack of evidence but cannot prevail against 
evidence. Where the evidence makes it proper a jury may be instructed 
how to use this presumption, but it ought not to be confused with the 
burden of proof under the pleadings.” 


In Insurance Company v. Zebec, 82 Fed. (2), 961, after stating that the 
beneficiary had the burden of establishing accidental death rather than suicide 


to recover double indemnity, the court said: 


“In this case there was considerable testimony offered on the sub- 
ject of suicide, . . . we might indeed conclude that the presumption 
against suicide was overcome.” 


In this class of cases the courts so frequently fall into the error of holding 
that the plaintiff can be aided in its proof by the presumption against suicide. 

In Insurance Company v. Johnson, 166 So., 442, in an action for double 
indemnity, the Florida Supreme Court properly held that plaintiff had the 
burden to prove that death resulted from accidental means, but the court also 
said that the 


“Presumption of law against suicide is rebuttable and gives way 
when cause of death is known and when physical facts and circum- 
stances are wholly inconsistent with any theory or hypothesis of death by 
accidental means; but presumption prevails when cause of death is un- 
known.” 


and that, 


“Where evidence in support of death by accidental ‘means or suicide 
is so nearly balanced as to leave question in doubt, presumption in favor 
of theory against suicide will prevail in favor of accidental death.” 
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And in the case of Wilkinson v. Standard Accident Insurance Co., 18 
Pac., 607, the California Supreme Court said that the following instruction js 
correct: 

“Where the insured is found dead under such circumstances that 
death may have been due to accident or to suicide, the presumption is 
against suicide and in favor of accident.” 


Also in Powers v. Ins. Co., 253 N.W., 250, the Michigan Supreme Court 
said that, as no one could positively say from the testimony as to what hap 
pened immediately prior to the asphyxiation of the insured, the “presumption 
against suicide is a pertinent fact in the case which was properly submitted 
to the jury.” 

The case of Insurance Co. v. Prieto, 83 S.W. (2), 251 (Tenn.), is in- 
teresting, because it exemplifies so well the inconsistencies and loose applica- 
tion of rules which are so numerous in this phase of the law. In that case 


the court first held: 


“In an action on a policy of accident insurance, or on a double 
indemnity clause of a policy of life insurance, containing an indepen- 
dent clause excluding suicide, the affirmative of the issue rests on the 
plaintiff from the beginning to the end of the trial and it is the duty of 
the plaintiff to carry the burden of proof in its primary sense, and to 
establish, by a preponderance of all the evidence, that death resulted 
from a cause liability for which was assumed by the policy. 


But the court went on to say further: 

“If the facts and circumstances attending death leave it reasonably 
doubtful as to whether it was caused by accidental means or by suicide, 
the presumption against suicide comes to the aid of the plaintiff, and 
casts on the defendant the duty of going forward with the proof and 


establishing the defense of suicide by a fair preponderance of the evi- 
dence.” 


And further along in its decision in that case, the court stated: 

“From a consideration of the cases cited in the briefs of counsel, 
as well as of many others found by the court’s independent investiga- 
tion, it is believed, with reasonable confidence, that the decided weight 
of authority, federal and state, supports the following propositions: 

“(1) In a suit on an accident policy where the plaintiff can recover 
only for an accidental death, the affirmative of the issue is on the plaintiff 
from the beginning to the end of the trial, and the burden of proof in 
its general sense is on the plaintiff to show an accidental death. 

“(2) This burden is met, and a prima facie case made out, when the 
plaintiff has shown a death by external and violent means under cir- 
cumstances not inconsistent with accident. 

“(3) Where a death by external and violent means is shown, and 
there is no proof as to how it was caused, or the attendant circumstances 
leave the question doubtful, or the proof concerning them is conflicting 
or not inconsistent with accident, the law presumes an accidental death, 
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and the burden of proof, in its secondary sense, is cast on the defendant, 
and requires it to prove by a fair preponderance of the evidence that 
death was caused by suicide. 

“(4) This presumption is not displaced by proof of circumstances 
which merely tend in a greater or less degree to show suicide, but in 
such case it is a question for the jury whether they overturn the pre- 
sumption. 

“(5) Where there is no proof indicating either accident or suicide in 
case of a death by external violence, or where the proof is equally bal- 
anced, or is conflicting, this presumption comes to the aid of the plaintiff, 
in making out his or her case. 

“(6) Where death by external violence is shown by facts or circum- 
stances, inconsistent with accident, the presumption against suicide is 
displaced, and no longer continues to operate in favor of the plaintiff.” 


And the Court then held that a charge, which instructed the jury that 
the defense of suicide set up by the defendant was an affirmative defense 
and that the burden was upon the defendant to establish the same by the 
preponderance of the evidence, did not contain any error prejudicial to the 
defendant.* 

In the fourth class of cases, the theoretical rule is applied correctly. These 
cases hold that the burden of proof is upon the plaintiff throughout the whole 
case to prove accident and use the presumption against suicide only to shift 
the burden of going forward with the evidence. They give no evidentiary 
value whatsoever to the presumption against suicide. 


A good example of the correct application of the presumption against 
suicide is the case of Watkins v. Ins. Co., 173 Atl. 644 (Pa.), which was a suit 
to recover the double indemnity under a life policy. In the decision in that 
case the Pennsylvania Supreme Court, in reversing the lower court, said: 


“The Court erred in giving to the so-called presumption against 
suicide the weight of a probative fact, thereby casting upon the defend- 
ant the burden of proving that the insured’s death was something other 
than the kind of death insured against. Considerable confusion appears 
in judicial opinions as to the nature of presumptions and their function 
in the administration of justice. They are not evidence and should not be 
substituted for evidence . . .” 

and, 

“. . . the Court below erred in its interpretation and application of 

the so-called ‘presumption against suicide.’ The Court gave to the or- 


* See also, Ins. Co. v. Weaver, 8 Fed. (2) 680; Burkett v. Ins. Co., 56 Fed. (2), 105; Ins. Co. v. 
Trimble, 69 Fed. (2) 849; Ins. Co. v. Wilkes, 76 Fed. (2) 701; Ins. Co. v. Bradshaw, 2 Fed. (2) 
457; Love v. Ins. Co., 64 Fed. (2) 829; Ins. Co. v. Brown, 39 Fed. (2) 876; Ocean Accident & Guar- 
anty Corp. v. Schachner, 70 Fed. Rep. (2S) 28; Ins. Co. v. Hogan, 63 Fed. Rep. (2) 654; Ins. Co. 
v. Hatten, 17 Fed. {3) 889; Ins. Co. v. Anderson, 66 Fed. Rep. (2) 705; Tschudi v. Metropolitan Ins. 


Co., 72 Fed. Rep. (28) 306; U.S. Fidelity & Guaranty Co. v. Blum, 270 Fed., 947; Ins. Co. v. Broyer, 
20 Fed. (2) 818; Wells Fargo Bank & Union Trust Co. v. Ins. Co., 8 Fed. Supp., 916; Ins. Co. v. 
Maher, 70 Fed. (2) 441; Byers v. Ins. Co., 24 Pac. Rep. (2) 829; Dart v. Ins. Co., 40 Pac. Rep. (28), 
906; Postler v. Ins. Co., 158 Pac. 1023; Fidelity & Casualty Co. v. Weise, 55 N.E. 540; Wilkinson 
v. Aetna Life Ins. Co., 88 N.E., 550; Nicholls v. Commercial Trav. East. Accident Ass’n, 221 Mass. 
340; 109 N.E. 449; Bohaker v. Ins. Co., 215 Mass. 342, 102 N.E. 342; Mass. Protective Ass’n v. 
Cranford, 102 So. 172; Bayles v. Ins. Co., 148 S. 465; Carter v. Ins. Co., 238 Pac. 260; Pagel v. 
U.S. Casualty Co., 148 N.W. 878. 
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dinary probability that a human being will not commit suicide the force 
of a fact in evidence, shifting the burden of proof to the defendant. . . , 
In judicial trials, as in the other affairs of life, probabilities are always 
being weighed by those who have to decide questions of fact, but prob- 
abilities are not legal presumptions.” 


and, 


“, .» What the trial judge aptly called the ‘necessary element of acci- 
dental death’ was not ‘supplied by the presumption against suicide.’ No 
presumptions ever take the place of proof. The so-called ‘presumption 
against suicide’ is merely an inference or an argument, it is not what 
Justice Agnew, in the opinion above cited, properly designates as a ‘legal 
presumption binding on the jury, prima facie, until disproved’.” 


and the court then finally says: 


“On plaintiff rests the burden of proving all the operative facts by 
a fair preponderance of the evidence. An even balancing of the evidence 
on the issue of death by accidental means or death by suicide denotes 
that plaintiff fails to sustain her burden of proof and the verdict should 
be for the defendant.” 


The Kentucky Court of Appeals, in Ins. Co. v. Bush, 33 S.W. (2) 351, re- 
fused even to allow the court to charge the jury in regard to the presumption 
against suicide after the defendant had offered some evidence of suicide, 
saying: 

“Instruction three were these words: “The presumption of law and 
the presumption of fact are against suicide.’ This instruction should 
not have been given. It was simply a question for the jury on all the 
evidence whether the death of the deceased was by accident or inten- 
tional suicide. The real issue in the case was whether the deceased shot 
himself accidentally or intentionally. There was no presumption that he 
shot himself accidentally. The burden was upon the plaintiff to make 
out her case.” 


In De Reeder v. Ins. Co., 198 At. 45 (Pa.), decided March 21, 1938, a 
case involving policy for death by accidental means, the case of Watkins v. 
Prudential (supra) was followed, and the fifth and sixth syllabii read as 
follows: 


“s. In action to recover on a policy for accidental death, if the evi- 
dence is equally balanced between theory of accidental death and non- 
accidental death, verdict must be for defendant.” 


“6. In action to recover on policy for accidental death, ‘presumption 
against suicide’ could not be given weight of a probative fact so as to 
place burden on insurer to prove that death was not of kind insured 


against.” 


In the case of Wojcik v. Ins. Co., 1 Atl. (2) 131 (Conn.), involving an 
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action on life policy provision for additional benefits in the event of death by 
accident, the court held: 


“In an action on life policy provisions for additional benefits for 
death by accidental means and excluding from coverage suicidal death, 
presumption, if any, against suicide is exhausted when substantial coun- 
tervailing evidence is produced upon trial.” 

“In an action on life policy provision for additional benefits for death 
by accidental means and excluding from coverage suicidal death, burden 
was upon beneficiary to prove that death was by accidental means and 
beneficiary was not entitled to presumption against suicide in determin- 
ing whether death was by accidental means, though the non-probability 
of death by suicide could be weighed by trial court with other circum- 
stances in arriving at its decision. 

“In beneficiary’s action on life policy provision for additional bene- 
fits for death by accidental means, evidence justified that beneficiary 
failed to sustain burden of proof to show that death was due to accidental 
means within the terms of the policy.”* 


In Ins. Co. v. Wiswell, 56 Kan. 765, which involved an action brought on 
a life insurance policy—not upon an accident policy nor upon the double in- 
demnity provision of a life policy—in which the Insurance Company based its 
defense on suicide, the Kansas Supreme Court approved the following in- 
struction given by the lower court: 


“g. If, from all the evidence in this case, you are in doubt whether 
the death of said Harker was the result of accident or suicide, you will 
resolve the doubt in favor of the theory of accident.” 


In this case, death from any cause except suicide was insured against, and 
the burden was on the insurance company to prove the exception, that is, 
suicide. If, therefore, the jury was in doubt as to whether the death was the 
result of accident or suicide, the company would lose, because it failed to es- 
tablish suicide or to prove suicide by a preponderance of the evidence. There- 
fore, in the Wiswell case, the effect of the above-quoted instruction was correct 
even if one might find fault with the wording thereof. 


Syllabus 2 of this case reads as follows: 
“Where the evidence as to the death being accidental or suicidal is 


so nearly balanced as to leave the question in doubt, the presumption is 
in favor of the theory of accidental death.” 


And at Page 770 of said case the court said: 


“Certain circumstances tended to support each of these conflicting 
theories, and instruction 9 may have been of much importance; but it 


* For the correct application of the rule see also Modern Woodmen of America v. Kincheloc, 98 N.E. 
452, (Ind.); Globe Indemnity Co. v. Reinhart, 137 Atl. 43, (Md.); Grosvenor v. Casualty Company 
of N.Y., 168 N.W. 596, (Neb.); Sawyer v. Accident Ass’n, 237 N.W. 615, 77 Ins. Law Journal, 1208, 
(Neb.); Peabody v. Continental Life Ins. Co., 257 N.W. 482, (Neb.); Kresse v. Ins. Oo., 168 Atl. 
634, (N:J:); Walters v. Ins. Co., 178 Atl. 499, (Pa.); Marlowe v. Ins. Co, 181 Atl. 592, (Pa.); 
Cockcroft v. ‘Ins. Co., 189 Atl. 687, (1939) (Pa.); Caffard v. Ins. Co., 183 Atl. 200, (N.J.). 
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seems to be fairly settled that in the absence of satisfactory evidence as 
to the death being accidental or suicidal the presumption is in favor of 
the theory of accidental death.” 


This language of the Supreme Court would seem to be objectionable 
as giving an artificial probative force to the presumption against suicide, 
whereas, such presumption is not evidence and should not be substituted for, 
nor given the effect of, evidence. 


In Perkins v. Accident Association, 96 Kan. 553, involving an action on an 
accident policy by the beneficiary to recover the amount of the policy, where 
the only issue was whether the insured committed suicide, the Kansas Su- 
preme Court, at page 54, said: 


“The appellant contends that there is a presumption that a rational 
person will not commit self-destruction, and that this presumption must 
be overcome by evidence. This is settled law. (Mutual Life Ins. Co. y. 
Wiswell, 56 Kan. 765.) But there was evidence which, in the opinion 
of the district court, was sufficient to overcome that presumption and 
to base a finding of suicide.” 


No objection can be made to this language of the Kansas Supreme Court, 
if the proper interpretation thereof is that in order to “overcome” (or meet) 
the presumption against suicide it is necessary to introduce only sufficient 
evidence to sustain a finding of suicide. 


O’Brien v. Ins. Co., 109 Kan. 139, involved an action by the beneficiary 
on a policy of life insurance—not on an accident policy or a double indemnity 
provision—which provided for no liability if the death was by suicide, and 
defense was made by the insurance company on the ground that the insured 
had committed suicide. The burden was, of course, upon the insurance com- 
pany to prove suicide by a preponderance of the evidence. The Kansas Su- 
preme Court, at page 144, said: 


“The court included in its charge a quotation from the syllabus in 
Mutual Life Ins. Co. v. Wiswell, 56 Kan. 765, 44 Pac. 996, reading: 
‘Where the evidence as to the death being accidental or suicidal is so 
nearly balanced as to leave the question in doubt ‘the presumption is in 
favor of the theory of accidental death.’ (Para. 2.) The existence of a 
presumption against suicide on the part of a sane person is generally 
recognized. (22 C.J. 95; 1 Enc. L. & P. 419.) The defendant however 
regards the language quoted as likely to have misled the jury by causing 
them to believe that the presumption against suicide should control un- 
less the evidence proved the contrary beyond all doubt. We do not think 
that it is fairly open to that construction, or that there is any reasonable 
likelihood that it was so interpreted by the jury. The word presumption 
is sometimes used as a procedural term, allied to the burden of proof. 
The so-called presumption against suicide in such a case as the present, 
where the issue must be determined from circumstantial evidence—by 
the balancing of probabilities arising from the established facts—is per- 
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haps better described as an inference to be drawn from the universally 
recognized fact that the instinctive love of life is strong in the normal 
person. It is a matter to be considered with others in arriving at the most 
probable solution of a question which cannot be determined with abso- 
lute certainty. The jury were also told in substance that they should take 
into consideration the condition of O’Brien in life—his domestic and 
social relations, his financial circumstances, and his state of mind—and 
if they believed from a preponderance of the evidence that he committed 
suicide they should return a verdict for the defendant. We find no 
ground for reversal in the instruction complained of.” 


From the above-quoted language it will be seen that the Supreme Court ap- 
proved the lower court’s reference in his charge, to the presumption against 
suicide. It is believed that this is not the best practice and that no reference to 
the presumption against suicide should be included in the charge to the jury 
lest the force of evidence be attributed to this presumption. 

Commendable is the language by the Supreme Court referring to the 
‘inference to be drawn from the universally recognized fact that the instinc- 
tive love of life is strong in the normal person,’ but it is submitted that ‘the 
jury should be permitted to give the inference such weight as it deems best, 
undisturbed by the thought that the inference has some sort of artificial pro- 
bative force which must influence their deliberation.’ 

It will be noted that the instruction complained of in the O’Brien case 
properly charged the jury that if they believed from a preponderance of the 
evidence that the insured committed suicide they should return a verdict for 
the defendant. 

In the case of Wallace v. Ins. Co., 135 Kan. 133, the following language 
from the case of Von Crome v. Travelers Ins. Co., 11 Fed. (2) 350, was quoted 
by the Kansas Supreme Court with approval: 

“In this particular case, since there was evidence, from what the in- 
sured said as to his intent to kill himself, and from the circumstances, 
evidence that he had killed himself, the presumption against suicide as 
a matter of law disappeared from the case. There was no longer any 
reason to invoke any presumption of law about the matter.” 

While the above-mentioned Wallace case is not a case involving a suit upon 
an accident or life policy, the Von Crome case (supra) was a suit brought 
to recover on a double indemnity provision of a life policy in which the rule 
in respect of the effect of the presumption against suicide upon the burden 
of proof was correctly applied. 


Much of the confusion that has arisen as to which party should bear the 
burden of proof or persuasion in insurance cases, when defense is based on 
suicide, may have been caused by a failure to distinguish between cases in 
which the plaintiff sues on an accident insurance policy or the double in- 
demnity clause of a life insurance policy and cases in which the insurer in a 
life policy raises the defense of suicide and has the burden of bringing itself 
within the exception. The case of Ins. Co. v. Clemmer, 79 Fed. (2) 724, de- 
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cided in October, 1935, a case involving a life insurance policy with double 
indemnity in case of death from bodily injuries effected through external, 
violent and accidental means, where both features are combined in one con- 
tract, is a fine example, first, of distinguishing properly between the two types 
of cases, and, secondly, of the proper application of the rule in respect of the 
presumption against suicide. Unfortunately, it is not possible to quote from 
this case as extensively as would be desirable, but a few quotations therefrom 
will show the sound reasoning of the court and the proper application of the 
rule. At page 729 the court says: 


“These reflections lead us to adopt the sounder view that the pre- 
sumption against suicide is not evidence at all, but is a rule of law which 
in a case of this kind requires the conclusion, in the event of an unex- 
plained death by violent injury, that the death was not suicidal until 
credible evidence of self-destruction is offered. When such evidence is 
offered, whether it be in the course of the plaintiff's proof or by the de- 
fendant, the presumption as a rule of law disappears from the case and 
the trier of facts passes upon the issues in the usual way. When unex- 
plained death by violence is shown, a defendant who seeks to avoid 
liability on the ground of suicide has the burden of going forward with 
the evidence or the issue of suicide will go against him, but if he offers 
such evidence, the burden of persuading the jury that death resulted 
from accident independent of suicide and all other causes remains with 
the plaintiff, if it rested upon him at the beginning, as in a suit upon an 
accident insurance policy.” 


At page 730 the court says: 


“When the case goes to the jury, they are at liberty to take into con- 
sideration the abnormality of suicide and to give such probative force, 
as their judgment dictates, to the fact upon which the presumption is 
based, that is, in a case of this sort, to the fact of death by violence; 
but ‘it is not weighed down by any artificial additional probative effect; 
they may estimate it for just such intrinsic effect as it seems to have under 


all the circumstances’. 


At page 731, when speaking of the improbability of suicide as an infer- 
ence of fact based on the common experience of mankind, the court says: 


“... but the jury should be permitted to give the inference such 
weight as it deems best, undisturbed by the thought that the inference 
has some sort of artificial probative force which must influence their 
deliberation.” 


And the court goes on to say: 


“Likewise as to the opposing evidence, the jury should be instructed 
to weigh its credibility and effect in the usual way, and finally, upon the 
whole evidence, to determine whether death by accident has oc- 
curred, bearing in mind that if the evidence leaves their minds in such 
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doubt that they are unable to decide the point, the verdict should be 
against the party upon whom the burden of persuasion rests.” 


The following comment by the court at page 731 of this case is significant: 


“The result has been in many cases of self-destruction to be found 
in the books, that judge and jury alike have been unable to take a com- 
mon-sense view of the facts of life, and have seemed to be the only per- 
sons in the community who did not clearly understand what had taken 
place.” 


As heretofore stated, this case of Ins. Co. v. Clemmer (supra), involved 
a life insurance policy with double indemnity provision, and attention is called 
to the following language of the court at page 731 in respect of the distinction 
between the two features: 


“Difficulty may seem to arise where both features are combined in 
one contract, as in the instant case which involves a life insurance policy 
with double indemnity in case of death from bodily injuries effected 
through external, violent, and accidental means. In a suit upon such a 
policy, the plaintiff may rely upon accidental death by external violence 
as a basis for the recovery of double the face of the policy, and the de- 
fendant may rely on suicide as a defense to the entire claim. In such 
event, it is clear that the burden of persuasion rests upon the plaintiff to 
bring himself within the double indemnity provision, and upon the com- 
pany to bring itself within the protection of the suicide clause, and it 
becomes necessary to apply these rules so that they do not conflict with 
one another and confuse the trier of facts. There is, in reality, no con- 
flict between them. If the jury are satisfied by a preponderance of the 
evidence that the death was accidental, their verdict should be for the 
plaintiff for the full amount. If, on the contrary, they are satisfied by 
the same measure of proof that the death was suicidal, they should find 
a verdict for the defendant. Finally, if their minds are in a state of 
equipoise, and they are unable to determine upon the evidence before 
them whether the death was accidental or suicidal, they should not find 
a verdict for the full amount of the claim, but only for the face of the 
policy; for, in such event, the plaintiff will have failed to meet the 
burden of persuasion as to accident, and the company will have failed 
to meet the burden of persuasion as to suicide. Of course if the plaintiff 
foregoes his claim for double indemnity, and limits the suit to a single 
liability, the burden of persuasion is on the company; and, on the other 
hand, if the company admits single liability and the contest is over the 
double indemnity, the burden of persuasion is on the plaintiff.” 


In the cases on this subject, it is frequently stated that it was settled by 
the Supreme Court of the United States in’ Travelers Insurance Company v. 
McConkey, 127 U.S. 661, 32 L. Ed. 308, that the burden of proof as to suicide 
in a suit brought on an accident insurance policy is on the insurer. As here- 
tofore indicated, in some jurisdictions, this view has been readily given effect; 
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in some jurisdictions this view has been reluctantly given effect; in some it 
has been given effect directly and in some indirectly, and in other jurisdic. 
tions this view has been ignored. While this case has not uniformly been 
recognized .as binding authority for the rule that the burden of proof in an 
accident insurance case is upon the defendant, it is fair to say that the Mc. 
Conkey case has contributed much to the confusion in this field. 

However, it is generally agreed that in later cases, Agnew v. US. 16s, 
US. 36, 41 L. Ed. 624, and Holt v. U.S., 218 U.S. 245, 54 L. Ed. 1021, the 
Supreme Court corrected the impression it had given in Coffin v. U.S., 156 
USS. 432, 460, 39 L. Ed. 481, that in our system of jurisprudence a presump- 
tion of law should be treated as evidence, giving rise to proof to the extent of 
its efficacy. And in Del Vecchio v. Bowers, 296 U.S. 280, 80 L. Ed. 220, the 
United States Supreme Court held that the presumption created by a certain 
compensation act, that the death of an employee was not suicidal, has not the 
quality of affirmative evidence in the claimant’s favor which will tip the 
scales where the evidence on the issue of suicide is evenly balanced, but its 
only office is to control the result where there is an entire lack of competent 
evidence, and said: 


“Once the employer has carried his burden by offering testimony 
sufficient to justify a finding of suicide, the presumption falls out of the 
case. It never had and cannot acquire the attribute of evidence in the 
claimant’s favor. Its only office is to control the result where there is 
an entire lack of competent evidence.” 


It would seem that the recent case of N.Y. Life Ins. Co. v. Gamer, 303 
US. 161, 82 L. Ed. 726, decided February 14, 1938, would put an end to 
further mischief which might be caused by the case of Travelers Insurance 
Company v. McConkey (supra), and would make for uniformity, at least in 
the Federal District Courts, in respect of the effect of the presumption against 
suicide upon the burden of proof in suits brought upon accident policies and 
upon double indemnity provisions of life policies, although the McConkey 
case was not overruled in so many words by the Gamer case but only “ex- 
plained” therein. 

The Gamer case was one brought upon the double indemnity provision 
of a life policy and involves the question of whether the death was accidental 
or suicidal. The lower court’s charge to the jury contained the following: 


“The presumption of law is that the death was not voluntary and 
the defendant in order to sustain the issue of suicide . . . must overcome 
this presumption and satisfy the jury, by a preponderance of the evi- 
dence, that his death was voluntary . . .” 


After an ingenuous explanation of the McConkey case and saying that the 
McConkey case falls far short of sustaining the above-quoted instruction and 
others of similar import, the United States Supreme Court in the Gamer 
case (supra) said: 


“Under the contract in the case now before us, double indemnity is 
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payable only on proof of death by accident as there defined. The burden 
was on plaintiff to allege and by a preponderance of the evidence to prove 
that fact. The complaint alleged accident and negatived self-destruction. 
The answer denied accident and alleged suicide. Plaintiff's negation of 
self-destruction taken with defendant’s allegation of suicide served to 
narrow the possible field of controversy. Only the issue of accidental 
death vel non remained. The question of fact to be tried was precisely 
the same as if plaintiff merely alleged accidental death and defendant 
interposed denial without more.” 


“Upon the fact of violent death without more, the presumption, i.¢., 
the applicable rule of law, required the inference of death by accident 
rather than by suicide. As the case stood on the pleadings, the law re- 
quired judgment for plaintiff. . . . It was not submitted on pleadings but 
on pleadings and proof. In his charge the judge had to apply the law 
to the case as it then was. The evidence being ‘sufficient to sustain a 
finding that the death was not due to accident, there was no foundation 
of fact for the application of the presumption; and the case stood for 
decision by the jury upon the evidence unaffected by the rule that from 
the fact of violent death, there being nothing to show the contrary, 
accidental death will be presumed. The presumption is not evidence 
and may not be given weight as evidence.” 


The decision of the Supreme Court in the Gamer case (supra) is clear 


and unequivocal, and besides making for uniformity in the Federal District 
Courts, it should have no little effect in bringing order out of the chaos in 
the phase of the law which we have had under discussion, and in bringing 
about the proper application of the rule in respect of the burden of proof in 
suits brought on accident policies and double indemnity provisions. 


It is apparent that many of the courts have gone far astray in their use 
of the presumption against suicide in suits brought on accident policies and 
double indemnity provisions of life policies, notwithstanding the fact that al- 
most all courts profess to apply the correct rule. As heretofore pointed out, 
the presumption obviously is not needed in order that justice may be done to 
the beneficiaries, for jurors do not need to be told that suicide is abnormal, 
or warned to be fair to the plaintiff in a suit against a life insurance company. 
Nevertheless, the result has too frequently been that the ‘courts, either wit- 
tingly or unwittingly, have, as a matter of practice, wrongfully and unfairly 
compelled the defendant insurance company to carry the burden of proving 
suicide. 


It is submitted that in suits brought upon accident policies and double 
indemnity provisions of life policies, the correct rule of law is plain, and 
should be consistently and practically applied; that the plaintiff, in such suit, 
should in fact be made to bear the burden, throughout the whole case, of 
proving that death was the result of accident; that the presumption against 
suicide should be used, not to shift the burden of proof, but only to shift 
the burden of producing evidence after a prima facie case has been made by 
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the Plaintiff; that when evidence sufficient to sustain a finding of suicide has 
been introduced by the Defendant, the presumption disappears as a rule of 
law, and there is no foundation of fact for the application of the presumption; 
that no evidentiary value whatsoever should be given to the presumption of 
suicide; that a charge to the jury which refers to the presumption against 
suicide is prejudicial ta the defendant, and such presumption should not even 
be mentioned in the instructions or charge to the jury. 
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The Creation and Enforcement of Mechanics’ Liens 


Against Leasehold and Equipment 
By J. B. McKay 


HISTORY 


Chapter 159, Laws of 1909, entitled “AN ACT relating to liens for labor 
and materials furnished to owners of leaseholds for oil and gas purposes and 
for materials and labor for the construction of oil and gas pipe lines,” took 
effect March 31, 1909. It was revised in 1923 and amended by Chapter 197, 
Laws of 1925. The statutes now appear as G.S. 1935, 55-207, 55-208, 55-209 
and 55-210. 

SCOPE 

This paper is limited to a discussion of the statutes referred to above and 
the decisions construing them. 

For the sake of brevity, the statutes relating to mechanics’ liens on real 
property are referred to herein as the general statute, and the statute under 
consideration is referred to as the‘special statute. 


APPLICABILITY OF GENERAL MECHANICS’ LIEN LAW 
TO OIL AND GAS LEASEHOLDS 
In GENERAL 

Mechanics’ liens must be measured by the extent of the owner’s interest. 
An oil and gas lease grants no estate in the land. It creates an incorporeal 
hereditament only—a license to enter and explore. It follows that the interest 
of the owner of such a lease will not support a mechanic’s lien, under the 
statute relating to such liens on real property, upon either the leasehold in- 
terest or the lease equipment. (Oil Co. v. McEvoy, 75 Kan. 515, 89 Pac. 1048.) 
This is true even after production has been obtained under the lease. It may 
be said that the rights of an owner of an oil and gas lease never ripen into 
an interest in real property sufficient to support a lien under the general 
statute. (Phillips v. Oil Co., 76 Kan. 783, 92 Pac. 1119.) 

The drilling of a dry hole under contract with the owner of the land 
does not constitute the “erection, alteration or repair of any building, im- 
provement or structure thereon,” so as to entitle the contractor to a lien on 
the land under the general lien law. Nothing of value is added to the land by 
the drilling of a dry hole thereon. (Bassett, Trustee, v. Carpenter, 114 Kan. 
828, 220 Pac. 1028.) But compare Mendenhall v. Producing Co., 115 Kan. 
729, 224 Pac. 925. 

JupcMent Liens 

_ For the same reason a mere personal judgment against the owner of an 
oil and gas lease is not a lien on the lease. (Beren v. Marshall Oil & Gas Corp., 
122 Kan. 134, 251 Pac. 192.) 


CONSTRUCTION 


While the mechanics’ lien law must be construed liberally, it will not be 
extended by the courts under the guise of construction to cases which do not 
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fall within its provisions. (Oil Co. v. McEvoy, 75 Kan. 515, 89 Pac. 1048.) It 
must be shown that the claim comes within the statute. (Bassett, Trustee, », 
Carpenter, 114 Kan. 828, 220 Pac. 1028.) 

Since the lien is purely statutory and confers special privileges, it will be 
strictly construed in determining to whom and for what the statute gives a 
lien. After it is determined that a party is entitled to the lien for the particular 
article or thing in question, then the statute will be liberally interpreted to 
promote its object. (Bridgeport Machine Co. v. McKnab, 136 Kan. 781, 18 
P. (2d) 186; Gaudreau v. Smith, 137 Kan. 644, 21 P. (2d) 330.) 

Decisions construing the general lien law are controlling so far as appli- 
cable. (Mendenhall v. Producing Co., 115 Kan. 729, 224 Pac. 925.) 


LIEN STATEMENT 
Persons ENTITLED 


A partnership may obtain a subcontractor’s lien for the drilling of a well. 
(Skinner v. Oil Co., 112 Kan. 742, 212 Pac. 684.) 

It has been held that an owner of an undivided interest in a leasehold is 
not entitled to a lien for material furnished by him—‘as an owner he could 
not contract with himself.” (Gaudreau v. Smith, 137 Kan. 644, 21 P. (2d) 
330.) The force of this decision was weakened by the language used in Davis 
v. Sherman, 149 Kan. 104, 86 P. 2d 490. Of course, a cotenant who has ad- 
vanced more than his share may obtain an equitable lien on the interests of 
the other cotenants. (See cases cited by George Siefkin in his discussion of 
joint ventures and mining partnerships.) 

TIME FoR Fitinc 


Prior to the revision of 1923 it was held that a subcontractor was only 
allowed sixty days in which to file his statement. (Bittenbender v. Fisher, 121 
Kan. 458, 247 Pac. 849.) Under the revised statute a subcontractor has four 
months in which to file his statement. (Sawtelle v. Cosden Oil & Gas Co., 
128 Kan. 220, 277 Pac. 45.) 


Under the present statute, lien statements must be filed within four 
months from the date material is last furnished or labor performed. (Davis 
v. Sherman, 149 Kan. 104, 86 P. 2d 490.) 

Necessity For Notice 

Notice to the owner of the leasehold is essential to the creation of a valid 
subcontractor’s lien. In this respect the special statute is governed by the gen- 
eral statute. (Marion Machine Co. v. Allen, 119 Kan. 770, 241 Pac. 450.) 
Form 

Prior to the amendment of 1925 it was held that separate and distinct 
purchases, each involving a separate contract, could not be tacked together 
for the purpose of extending the time in which to file a lien statement. (Baxter 
v. Oil Co., 111 Kan. 621, 208 Pac. 568), and that where each sale was a separate 
contract, no lien could be obtained with respect to any item sold more than 
four months before the lien statement was filed. (Baxter v. Oil Co., 117 Kan. 


47, 230 Pac. 298.) 
It is not essential that the lien statement show that the material furnished 
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was used on the premises described. (Ball v. Oil & Gas Co., 113 Kan. 763, 
216 Pac. 422.) 

Under the circumstances of the particular case, it was held that a lien 
statement which claimed a lien on the lease and the appurtenances, fixtures 
and appliances “which are now upon said land or which have been thereon 
at any time since the 23rd day of December, 1922,” did not extend to casing 
subsequently brought on the land. (Bittenbender v. Fisher, 121 Kan. 458, 
247 Pac. 849.) 

A lien statement is not fatally defective for failure to name the legal owner 
of the lease where the equitable owner is named. (Jones v. Sunflower Natural 
Gas Corp., 137 Kan. 790, 22 P. (2d) 482.) 

VERIFICATION 

A verification is not insufficient because made by an agent not shown to 
have personal knowledge of the facts. (Ball v. Oil & Gas Co., 113 Kan. 763, 
216 Pac. 422.) 

AMENDMENT 

Such liens may be amended under the principles applicable to amend- 
ments under the general lien law. (Supply Co. v. Oil Co., 110 Kan. 468, 204 
Pac. 692.) 

During the trial of an action to foreclose a statutory lien, plaintiff aban- 
doned such lien and contended he was entitled to an equitable lien as a co- 
tenant who had contributed more than his share. It was held that his ap- 
plication for leave to amend his petition to conform to the proof was properly 
denied. (Davis v. Sherman, 149 Kan. 104, 86 P. 2d 490.) 

Warver oF Ricuts To A LIEN 

It has been intimated that a provision in a drilling contract obligating the 
contractor to pay all bills for labor and material and save the owner harmless 
from mechanics’ liens divested the contractor of the right to claim a lien 
for the amount due him. (Bassett, Trustee, v. Carpenter, 114 Kan. 828, 220 
Pac. 1028.) 

The right to a mechanic’s lien is not waived by first seeking to attach 
the property covered by the lien, where such property was not subject to at- 
tachment. (Williams v. Otstot Oil Co., 129 Kan. 210, 282 Pac. 710.) 


Errect OF OraL AGREEMENT TO Pay Ciaims IN CONSIDERATION OF 
ForBEARANCE TO Fite Lien 

An oral agreement made by the owner of a leasehold with his contractor’s 
workmen, who were threatening to file mechanics’ liens for past due wages, 
to pay such wage claims in consideration of the laborers forbearing to file 
liens, creates an independent and binding’ obligation of the promisor, and 
is not governed by the statute of frauds. (Sawtelle v. Cosden Oil & Gas C2., 
128 Kan. 220, 277 Pac. 45.) 

PRIORITIES 


As To MortcacEs AND OTHER LIENS 
It is a well ‘established rule that a mechanic’s lien has priority over a 
mortgage if the furnishing of the work or material was commenced before 
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the execution of the mortgage. This rule can not be extended, however, to 
cover work or material furnished pursuant to a contract entered into subse. 
quent to the mortgage, nor can such a subsequent contract be tacked on to 
a contract prior to the mortgage so as to give priority to a lien over the mort. 
gage. (Baxter v. Oil Co., 111 Kan. 621, 208 Pac. 568.) 

A lien will take precedence over subsequent mortgage and attachment liens, 
and over mechanics’ liens arising out of subsequent separate projects, such as 
the drilling of a second well. Those who successively contribute to the erection 
of the same rig are to be paid pro-rata where the amount realized is insuf. 
ficient to pay in full. The statute does not treat an oil well as the general 
statute treats a building. The general statute gives the lien provided for 
preference over other liens attaching subsequent to the commencement of the 
building. The special statute does not mention commencement of the well, 
and gives the lien provided for preference over those liens only which at- 
tach “subsequent to the commencement of or the furnishing of or putting 
up of any such machinery or supplies.” The phrase “such machinery and 
supplies” means machinery and supplies furnished under the contract with 
the owner of the leasehold. (Moyer v. Hezlep, 123 Kan. 735, 257 Pac. 229; 
Pickering Lumber Co. v. Eisenhour, 125 Kan. 738, 264 Pac. 144.) 

Such a lien takes precedence over an oral chattel mortgage of which the 
lien claimant had no knowledge until after his right to a lien had accrued. 
(Schwartz v. Duncan, 129 Kan. 749, 284 Pac. 606.) 

In considering questions of priority, it should be remembered that the 


general rule is that statutory liens are preferred to contract liens. (Freuhauf 
Trailer Co. v. State Corporation Comm., 149 Kan. 465, —. P. 2d. __..) 


Date oF Fitinc 


Priorities are to be determined by the foregoing principles and not by the 
date of the filing of the lien statement. The date of filing liens which are 
filed in time is of no consequence in determining priorities. (Pickering Lum- 
ber Co. v. Eisenhour, 125 Kan. 738, 264 Pac. 144.) 


WHAT ARE LIENABLE ITEMS 


Dritiinc Toots AND EquipMENT 

Tools and equipment furnished to a contractor and used in the drilling 
of a well, which never become or form a part of the permanent equipment 
of the lease, are not lienable items as against the property of the owner, al- 
though it appears that a lien therefor may be allowed against the contrac- 
tor’s tools. (Marion Machine Co. v. Allen, 119 Kan. 770, 241 Pac. 450.) 

The general theory underlying all lien statutes is that labor, material and 
supplies which are devoted to an improvement of the property, add an addi- 
tional value to the property, and in consequence the property may justly be 
bound as security to pay for such contributions enhancing its value. Applying 
this theory, no lien can be allowed for material or supplies which contribute 
nothing to the value of the property, such as drilling tools, which do not 
become a part of the permanent equipment of the well or lease. (Givens v. 
Campbell, 127 Kan. 378, 273 Pac. 442.) 
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The Court adhered to the foregoing principle in Bridgeport Machine Co. 
y. McKnab, 136 Kan. 781, 18 P. 2d. 186, and again held that “labor and sup- 
plies furnished and used in repairing such machinery, tools and equipment 
retained by the contractor are not lienable.” 
Warrinc Time 

Waiting time or delay caused by the fault of the owner is to be treated 
as a necessary part of the labor in drilling a well, and a lien will attach there- 
for. (Skinner v. Oil Co., 112 Kan. 742, 212 Pac. 684.) 

No lien will attach for waiting time when the delay was not caused by 
the fault of the owner. (Moyer v. Hezlep, 123 Kan. 735, 257 Pac. 229.) 
RENTAL OF Pipe orn EquipMENT 

No lien will be allowed for the rental of pipe or equipment. (Fees v. 
Ritchey, 136 Kan. 221, 14 P. (2d) 652.) See also, Road Supply & Metal Co. v. 
Bechtelheimer, 119 Kan. 560, 240 Pac. 846, which construes the general lien 
law. 
Items CONSUMED 

It has been intimated that a lien may be allowed for items wholly con- 
sumed in the drilling of a well, although not for items merely worn out. 
(Bridgeport Machine Co. v. McKnab, 136 Kan. 781, 18 P. (2d) 186.) 
Gas METERS 

Gas meters, and the charts and dials pertaining thereto, sold to a pipe line 
company are lienable items. (Stockman v. Parsons Pipe Line Corp., 136 Kan. 
240, 14 P. (2d) 653.) 
Casinc FURNISHED FOR AN INTEREST 

One who furnishes casing to be used in drilling a well for an interest 
in the lease, the casing to be returned if the hole is dry, and paid for if left 
in the hole in the event of production, expressly retaining title until paid, is 
not entitled toa lien for the purchase price of such casing. (Gaudreau v. 
Smith, 137 Kan. 644, 21 P. (2d) 330.) 
TEAMING AND TRUCKING 

Under the general mechanic’s lien law of 1872, it was held that while 
a teamster is a laborer, he had no lien for the work of his team, and had no 
lien for his own labor unless his contract was severable so that his claim for 
his own work could be separately computed. (Mann v. Burt, 35 Kan. 10, 10 
Pac. 95.) The general lien law was amended to include a lien for labor with 
a horse, team or motor truck and driver. The special statute does not contain 
anything corresponding to the matter so inserted in the general statute by 
amendment, and it does not appear that a lien can be obtained for labor done 
with a truck or team, although the point has not been expressly decided. See 
Pickering Lumber Co. v. Eisenhour, 125 Kan. 738, 264 Pac. 144, and see also 
Traction Co. v. Brick Co., 112 Kan. 774, 213 Pac. 169. 


PROPERTY TO WHICH THE LIEN WILL ATTACH 


Overripinc RoyaLTy AND CARRIED INTERESTS 
The entire lessee interest, including so-called carried and overriding 
royalty interests, is subject to the lien. The operation of the lease is deemed to 
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be for the benefit of the owners of all interests thereunder, and the entire lease 
and equipment is subject to the lien, irrespective of any arrangement which 
may have been made between the parties as to the payment of operating ex. 
penses. (Ball v. Oil & Gas Co., 113 Kan. 763, 216 Pac. 422; Hollingsworth », 
W hite, 289 Fed. 401.) 


Owner, CoNTRACTOR AND SUBCONTRACTOR 


Where the owner of an interest in a lease assigns part of such interest in 
consideration of the asignee drilling a well on the premises, the assignor, 
however, to furnish the use of the rig and casing, such rig and casing are 
subject to a lien for the amount due for drilling said well under contract 
with such assignee. In such case, the drilling contractor is to be treated as 
a subcontractor of the assignor. The assignor can not defeat the lien by re. 
taining title to the rig and casing in its contract with its assignee. (Skinner », 
Oil Co., 112 Kan. 742, 212 Pac. 684.) But compare Bittenbender v. Fisher, 
121 Kan. 458, 247 Pac. 849, in which the owner of the lease lent the contractor 
casing to use in completing a well, which resulted in a dry hole. It was said 
that if a producing well had resulted, requiring the retention of the casing, 
it might be regarded as having become a permanent part of the lease, and so 
subject to pre-existing liens, but that since the well was a dry hole, the use of 
the casing was a mere temporary expedient, and never became anything 
more. Had the casing been in use when the lien statement was filed, the 
casing would have been subject thereto, but having been brought on the lease 
after the accrual of the lien, it was held not to be subject to the lien. The 
form of the lien statement apparently influenced this decision. 


Escrows AND SALEs CoNTRACTS 

Where the owner of a lease enters into a contract of sale, the considera- 
tion being part cash and part deferred payments, the title instruments being 
placed in escrow, pending final payment, and the purchaser goes into pos 
session, and subsequently defaults in the payment of the purchase price, but 
no steps are taken by the seller to terminate the contract, but the seller on 
the contrary urges the purchaser to proceed with the development of the 
lease, the purchaser will be treated as the equitable owner, and a lien will 
attach against the entire leasehold and equipment for the drilling of a well 
thereon. This is true, even though the seller warned the driller that he must 
look to the purchaser for his pay. (Jones v. Sunflower Natural Gas Corp., 137 
Kan. 790, 22 P. (2d) 482.) 

The owner of a lease who, while attempting to retain title, lets another 
into possession and knowingly permits and allows such party in possession 
to continue with the development of the property, can not defeat liens arising 
out of such development on the ground that the party in possession is not 
the owner of the property. As a matter of law, such person in possession 
must be the owner of the lease, the agent of the owner or a contractor with 
the owner. In such case, the lien will attach to the entire lease and equip- 
ment. (Meadows v. Oil Co., 108 Kan. 228, 194 Pac. 916.) 


Where the owner of a lease sells an interest therein for a consideration 





ENFORCEMENT OF MEcHANICs’ LIENS 69 


payable in instalments, the assignment being placed in escrow pending full 
payment of the purchase price, and the purchaser takes possession and con- 
tinues with the development of the property, liens for labor and material 
furnished under contract with the purchaser attach to the entire property 
and are entitled to priority of payment over the unpaid balance of the purchase 
price. (Woodmansee v. Oil & Gas Co., 113 Kan. 637, 216 Pac. 276.) 

Where the owner of the fee executes an oil and gas lease which requires 
certain development work, and deposits the leases in escrow to be delivered 
upon payment of the purchase price, liens will attach for labor and material 
furnished under contract with the purchaser while he was in possession. (Men- 
denhall v. Producing Co., 115 Kan. 729, 224 Pac. 925.) 


Rentep CASING 

Where the owner of an oil and gas lease contracts for a well to be drilled 
thereon, the owner to furnish certain equipment, including casing, to be 
used in drilling the well, and the owner leases such casing from one who has 
no interest in the well, liens will attach to such casing. It is essential that the 
lien claimant shall have furnished his labor or material under a contract with 
the owner of the lease, or some share or interest therein, but it is not essen- 
tial that such owner own the material and equipment furnished by him. 
(Williams v. Otstot Oil Co., 129 Kan. 210, 282 Pac. 710.) 

Where the owner of a lease contracts with another to drill a well thereon, 


the owner to furnish the casing, which the owner rents from a third party, 
assigning as payment of the rental an undivided interest in the lease, such 
casing is subject to a lien for the amount due the contractor for drilling the 
well, even if the well is completed as a dry hole. The contractor has a right 
to look to the leasehold and casing as a guaranty that he will be paid for his 
work. (Fees v. Ritchey, 136 Kan. 221, 14 P. (2d) 652; Gaudreau v. Smith, 
137 Kan. 644; 21 P. (2d) 330.) 


Drittinc Toots 


While it has been determined that no lien will be allowed for drilling 
tools which do not become a part of the permanent equipment (Marion Ma- 
chine Co. v. Allen, supra; Givens v. Campbell, supra; Bridgeport Machine Co. 
v. McKnab, supra) it has not been expressly determined that an otherwise 
valid lien will not attach to such tools. The question frequently arises where 
a dry hole is drilled with a rotary outfit. Unless the tools are subject to a lien, 
there is nothing to which the lien can attach. On principle, however, it ap- 
pears that such tools are not subject to mechanics’ liens under the existing 
statute, and that the problem is for the legislature and not the courts. For 
decisions in other states in which it was held that a mechanic’s lien does not 
attach to drilling tools, see Williams v. Magouirk (Texas), 235 S.W. 640; 
McClellan v. Haley (Texas), 237 S.W. 627; Security Banking & Investment 
Co. v. Flanagan (Texas), 254 S.W. 761; Elliott v. Big Jack Petroleum Co. 
(Texas), 255 S.W. 1018; Terminal Drilling Co. v. Jones (Colo.), 269 Pac. 894; 
Albuquerque Foundry & Machine Works v. Stone (N.M.), 286 Pac. 157. 
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Pree Lines 


The property of a pipe line corporation which does not drill or operate 
wells, but buys gas from others, is subject to a mechanic’s lien. (Stockman », 
Parsons Pipe Line Corp., 136 Kan. 240, 14 P. (2d) 653.) 

On Propucep 


A lien does not attach to the oil produced from a well subject to the lien, 
The statutory enumeration of the property subject to the lien is exclusive, 
(Black v. Giarth, 88 Kan. 338, 128 Pac. 183.) 


EquipMENT LocaTep IN Part OFF THE PREMISES 


A pipe line constructed and used by the owner of a lease for the pur- 
pose of marketing the production therefrom is to be treated as a part of the 
lease equipment and subject to liens attaching to the lease, although located 
in part on other land. (Ball v. Oil & Gas Co., 113 Kan. 763, 216 Pac. 422.) 


LiEN OF A SUBCONTRACTOR 


The lien of a subcontractor extends to all of the property which would 
be subject to the lien of a contractor. (Skinner v. Oil Co., 112 Kan. 742, 212 
Pac. 684.) 


AMOUNT 


Where a contractor drills a well for an interest in the lease, no other con- 
tract price being fixed, liens of subcontractors will attach for their full amount 
to the entire leasehold and equipment, including the equipment of the orig- 
inal owner. (Skinner v. Oil Co., 112 Kan. 742, 212 Pac. 684.) 


FORECLOSURE 
PLEADING AND PRoor 


A corporation will be held liable for material ordered by the wife or son 
of its president, neither of whom was an officer of the company, without evi- 
dence as to their authority, where the corporation received and used the prop- 
erty, and a lien will attach for the value thereof. (Supply Co. v. Oil Co., 110 
Kan. 468, 204 Pac. 692.) 

The petition is liberally construed and will be sufficient against a de- 
murrer, if the facts stated, whether well pleaded or not, with all the reason- 
able inferences to be drawn therefrom, constitute a cause of action. (Ball ». 
Oil & Gas Co., 113 Kan. 763, 216 Pac. 422.) 

REDEMPTION 

While the subject is now covered by statute, (G.S. 1935, 55-210, 60-3439) 
it was held before the enactment of such statutes that the statute relating to 
redemption of real property from sale on execution does not apply to the in- 
terest created by an oil and gas lease. (Supply Co. v. McLeod, 116 Kan. 477, 
227 Pac. 350.) 

INTEREST 

Interest should be allowed where there is no uncertainty as to the amount 
due or as to the time when it was due. (Bridgeport Machine Co. v. Hopper, 
134 Kan. 205, 5 P. (2d) 832.) 
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Jury 

In an action to foreclose a mechanic’s lien, a jury is not demandable of 
right. Where a jury is called, the court is not bound by its findings. (Midwest 
Lumber Co. v. Brinkmeyer, 125 Kan. 299; 264 Pac. 17, construing the general 
statute.) 
JuRIsDICTION OF FeperaL Court 

Present the requisite jurisdictional facts, an action to foreclose a lien may 
be brought in Federal Court. (American Tank Co. v. Continental & Com- 
mercial T. & S. Bank, 3 F. (2d) 122.) 
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Land Titles Under the New Probate Code* 
By Lester L. Morris 


When Mr. Bartlett asked me to speak on some subject involving the new 
Probate Code, I purposely selected the topic: “Land Titles Under the New 
Probate Code,” so as to study its effect in connection with the examination of 
titles, which is of vital importance to me. 

Recently, at a hearing before a Special Referee in bankruptcy proceed- 
ings involving oil and gas leases, an attorney of the Wichita Bar Association 
called title examiners “Title Ferrets.” I personally felt that remark was di- 
rected at me, and so I am approaching the new Code from the standpoint 
of a “Title Ferret,” and in this discussion hope to raise what I consider the 
most important matters that will face the title lawyer in examining titles, 
after the effective date of the Act. 


It will be impossible, in the time allotted, to discuss in detail all of the 
changes in the Code which affect real estate law and titles to real property. 
However, I wish to discuss the following phases of the new Code: 


I. Changes with reference to inheritance. 
II. Proceedings for sale of real estate. 
III. Proving title of heirs and devisees. 


In discussing these phases of the new Code, I will not attempt to give 


many citations or to give you the solution of all of the problems that will 
undoubtedly arise in trying to interpret the Code. The April issue of the 
Kansas Judicial Council bulletin very ably and briefly gives the distinction 
between the various provisions of the new Code and the old Probate Law, 
and, in many instances, citations of authority are given to show the reasons 
for the changes. So I will limit this discussion largely to matters that should 
be taken into consideration by title examiners. 


I. Changes with Reference to Inheritance: 


There have been very few changes made in the law with reference to 
inheritance. The principal changes will be found in Sections 27, 29, 30 and 31 
of the new Code. 

Section 27 of the new Code provides, in substance, that the surviving 
spouse shall be entitled to receive one-half of all of the real estate of which 
the decedent at any time during the marriage was seized, and which the 
survivor did not consent in writing to the disposition thereof “except such 
real estate as has been sold on execution or judicial sale, or taken by other 
legal proceeding.” The only change of importance made in this section is 
the addition of the words: “or taken by other legal proceedings.” It may 
appear at first that this adds very little, if anything, to the law. However, 
in my opinion it is a very desired and beneficial change. Many times the 
question has arisen as to whether or not it was necessary that the spouse be 
made a party in a quiet title suit in condemnation proceedings, suits to cancel 


* Address delivered at fifty-seventh annual meeting of the Bar Association of the State of Kansas, 
Topeka, May 26-27, 1939. 





Tue New Prosate Cope 73 


contracts for sale of real estate, and other legal proceedings which are not 
technically execution or judicial sales. 

In discussing this matter -with other lawyers, I have found varied and 
different opinions, and as a result, when in doubt, the title examiners have 
turned down titles where the spouses were not made parties. The addition of 
the words “or taken by other legal proceedings” in my opinion now clim- 
inates this argument. The new Code, however, will not eliminate the necessity 
of making the spouse a party to an action in foreclosure, to cancel a contract, 
partition, condemnation or other similar legal proceedings where the prop- 
erty is the homestead of the parties. In other words, in view of an early 
Kansas case (Dollman v. Harris, 5 Kan. 597) the spouse has the right to de- 
fend her homestead rights in any such proceeding. 

Under the ‘old Probate Law and the interpretation thereof by our Su- 
preme Court in the case of Baird v. Yates, 108 Kan. 721, if an adopted child 
died leaving no spouse or issue, his estate would go to the adoptive parents 
and the natural parents. Section 29 of the new Code, in such instance, has 
now eliminated the natural parents from the line of inheritance. 

Section 30 now eliminates from the line of inheritance, where there is 
no surviving spouse, child or parents, the stepmother or stepfather. 

Section 31 now places a limitation upon the lineal descent so that prop- 
erty shall not pass to a person farther removed by lineal descent than the 
sixth degree. 

Section 281 of the Act provides that the rules of procedure therein pre- 
scribed shall govern all probate proceedings brought after they take effect 
and also all further procedure in probate proceedings then pending, except to 
the extent that in the opinion of the court their application in a particular 
proceeding when they take effect would not be feasible or would work in- 
justice, in which event the former procedure applies. 

With reference to the changes concerning matters of inheritance, the Act, 
in our opinion, cannot affect estates wherein the decedent died prior to the 
effective date of the Act, as the rights of the parties who inherit were vested 
at the time of the death of the decedent, and therefore cannot be affected by 
the new Code. This should be kept in mind by title examiners. 


II. Proceedings for Sale of Real Estate 


Title examiners will undoubtedly run into considerable difficulty with 
reference to the sale of real property in estates of decedents or incompetents, 
which are in process at the time the new Code goes into effect. If such pro- 
ceedings have been started, then the court should make an order finding 
that, in his opinion, it would not be feasible, or would work an injustice to 
complete the proceedings under the new Code; and authorize the personal 
representative or guardian to proceed under the old law. If such an order is 
not made, and the proceedings are carried out under the old law without 
completing them under the present law, the question will arise in the exam- 
iner’s mind as to whether or not the proceedings are proper. 

Section 108 of the new Code sets forth when real estate may be sold by 
an executor or administrator, in a decedent's estate. It is no longer possible, 
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under the new Code, for an executor or administrator alone to lease land for 
oil and gas, in order to pay debts, as was the case under the old Code, Gen. 
eral Statutes 22-6a01. If the executor or administrator now desires to lease 
the property for oil and gas, it is necessary for him to have the heirs or de- 
visees join in the lease. (Section 107 of the new Code.) 

Section 155 of the new Code sets forth when a guardian may sell, lease 
for more than three years, or for oil and gas or other minerals, or mortgage 
any real estate of a ward; and the grounds given for such purpose are: 


(a) The support. 

(b) The maintenance. 

(c) The education of the ward, his spouse and children. 

(d) Whenever the personal property is insufficient to pay his debts 
and other demands against the estate. 

(ce) Whenever it shall be determined by the court that such sale, 
lease or mortgage is for the best interests of the ward and his 
estate. 


This provision applies to the guardians of minors and incompetent persons, 
whereas under the former statute, the grounds for the sale, mortgage or lease 
for minors were different than those for an incompetent person. Under the old 
statute, it was practically impossible to lease for oil and gas the real estate 
of an incompetent person, where there was ample personal property to sup- 
rt the ward, unless there was an allegation in the petition, and the court 
found that the property was subject to waste. This difficulty will no longer 
exist in the case of an incompetent, for the guardian has a right, under this 
statute, to lease for oil and gas when it is for the best interests of the ward 
and his estate. Likewise, the trustee of a convict’s estate may sell, lease 
for oil or gas, or mortgage his ward’s estate for the same reasons as are ap- 
plicable to a minor or incompetent’s estate. (See 163 of the new Code.) 

If the facts exist as warranted under Section 108 of a decedent’s estate 
for the sale of real property, and as set forth in Section 155 of the new Code 
in connection with a minor, incompetent or convict’s estate, than the pro- 
cedure in connection therewith is that provided for in Article 23 of the new 
Code. This will simplify the problems of title examiners, in connection with 
all proceedings which are initiated after July 1, 1939, in that they will need 
only acquaint themselves with one statutory procedure instead of four dif- 
ferent procedures. 

It might be well, at this point, to call your attention to the fact that Section 
155 of the new Code, although it permits a guardian of a ward to sell, lease 
for more than three years, or for oil and’ gas or other minerals, or mortgage 
any real estate of a ward, does not except the homestead; but nevertheless the 
homestead of an incompetent person or of a minor, cannot ‘be sold, leased 
or mortgaged for the reason that, as stated by our Supreme Court, the joint 
consent required by the Constitution cannot be given by the guardian. 


III. Proving Title of Heirs and Devisees 
Section 225 of the Code provides in substance, upon final settlement 
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the court shall determine the heirs, devisees and legatees entitled to the estate, 
and assign the same to them by its decree. The decree shall name the heirs, 
devisees and legatees, describe the property, and state the portion’ or part 
thereof to which each is entitled. Said decree shall be binding as to all the 
estate of the decedent, whether specifically described in the proceedings or not. 
It further provides: 


“When the final decree includes real estate, such decree, or a cer- 
tified copy thereof, may be entered on the transfer record of the county 
clerk of the proper county.” 


Section 226 makes provision for determination of heirship and descent of 
real property, where a person has been dead for more than one year and has 
left real estate, and no will has been admitted to probate, nor administration 
had in this State. 


Section 227 grants the court the power to enter decree, assigning the real 
estate to the persons entitled thereto, pursuant to the law of intestate succes- 
sion, in force at the time of the decedent’s death. 


Section 228 provides for the time within which such decree, granted 
solely upon publication service, may be opened up. 

It is my conclusion that these sections of the Code now ‘make it manda- 
tory to have a determination of heirship in the Probate Court in intestate 
estates, before the title can be passed; and that is likewise the conclusion of 
practically all other title attorneys with whom I have discussed the matter. 
Heretofore, we have been governed by what many of us have considered as 
rather unsound decision of our Supreme Court—and that is that an affidavit 
of death and heirship made a title merchantable. 


It is my opinion that the line of decisions saying a title is merchantable 
when proved by an affidavit of death and heirship, is no longer of any force 
and effect. From my discussion with other attorneys, there seems to be a 
difference of opinion as to the breaking off point in approving titles, where 
there has been no determination of heirship by the Probate Court. Some ex- 
aminers have stated they are going to require a determination of heirship in 
the Probate Court, under Section 226 of the new Code, where they have here- 
tofore been proved by heirship, no matter how long ago the decedent died. 

It has been my personal view that the title examiners were not warranted 
in taking this position. I have given the matter considerable study, trying 
to arrive at a logical solution of this problem and what position I, as a title 
examiner, should take with reference to the determination of heirship in 
the Probate Court on estates where there has been no administration prior to 
the effective date of the Act; and I have come to the conclusion that our 
Supreme Court, by holding that an affidavit of death and heirship made a 
title merchantable if made by some one who was acquainted with the facts, 
has, in effect, made it possible that heirs have a vested right in proving 
heirship in that way; and that where the heirship has been proved prior to 
the effective date of the Act by an affidavit of death and heirship, which I 
would have otherwise passed prior to the passing of the Act, I will pass 
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such title. In event, however, the title has not been proved by affidavit of 
death and heirship prior to the effective date of the Act, I will require that 
the heirship be proved in the Probate Court under the authority granted in 
the new Code. 

In this connection, my position is going to be that old affidavits attached 
to the abstract, unrecorded, will not be accepted, because it will be hard to 
determine whether such affidavits were dated back. At least, the above is the 
position I personally have felt would be equitable and fair, and would be in 
harmony with the Act, and would not disturb the vested rights of those who 
have proved their titles heretofore by affidavit of death and heirship. 

This matter, in my opinion, is going to give more difficulty to title 
examiners than any other part of the Code, because examiners are not going 
to agree upon a line of demarcation from the old antiquated method of prov- 
ing heirship by affidavit, and the new streamlined method of proving title 
through the Probate Court. 

Section 69 of the new Code provides that the estates of all non-resident 
decedents shall be administered in the State of Kansas the same as the estate 
of a resident decedent. It will be necessary, under this section, to determine 
whether that is applicable to estates of parties dying prior to the effective 
date of the Act. Here again, it is my opinion that it will be necessary—where 
there is a Will which has been proved and admitted to probate in another 
state, but has not yet been admitted to record in this state—that such Will 
will have to be admitted to probate, and the estate administered. 

With reference to an intestate estate, if the estate has been closed in 
another state, and title has been proved in this state by affidavit of heirship, 
then it is my opinion that the title should be merchantable; but if there has 
not been any proof of heirship in this state, then the estate should be ad- 
ministered, or heirs proved as provided in Section 226 of the Code. 

We desire to call your attention to Section 53 of the new Code, which 
provides: 


“No will of a testator who died while a resident of this state shall 
be effectual to pass property unless an application is made for the probate 
of such will within one year after the death of the testator.” 


It appears, from this provision of the statute, that if the will of a testator 
is not offered for probate within one year, that then the property would pass 
by intestate succession, regardless of the cause or reason for the failure to 
offer it for probate. However, until this provision is construed, the only safe 
course for a title examiner to follow, in event the will has been offered for 
probate more than one year after the death of the testator, is that he should 
get the heirs to sign a deed, as well as the devisees under the will. 

There seems to be some question under the new Code, as to whether or 
not estates pending on July 1, 1939, can be closed prior to nine months after 
the effective date of the Act. 


Section 215—being the Nonclaim statute—provides as follows: 


“* * * In any estate in the process of administration at the time of 
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the taking effect of this act in which any executor or administrator has 
not been discharged, all demands, including demands of the state, 
whether due or to become due, whether absolute or contingent, includ- 
ing any demands arising from or out of any statutory liability of de- 
cedent or on account of or arising from any liability as surety, guarantor 
or indemnitor, and including the individual demands of executors and ad- 
ministrators, not exhibited as required by this act within nine months 
after the taking effect of this act shall be forever barred from payment by 
any such executor or administrator unless'a provision of a will requires 
payment of any such demand exhibited later.” 


It would appear from this provision that this extends the time within 
which demands may be filed in estates pending on the effective date of the 
Act, for a period of nine months from said date. If such is the case, then 
estates pending cannot be closed for a period of nine months, regardless of 
how long they have been in process of administration prior to the effective 
date of the Act. If such estates involve real ,property, the advisable policy 
would be not to close any such estates for a period of nine months. Otherwise, 
examining attorneys may object to the title. 

I hope that by this discussion I have raised some of the practical prob- 
lems involved in the new Probate Code, as they affect land titles; and during 
the discussion period which follows, I will welcome any questions concerning 
this phase of the new Code. However, I do not assure you I can give you an 
qa or a solution to the problem. Perhaps someone else will be able to 
0 so. 
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Equitable Jurisprudence of the Probate Court 
Under the New Code* 
By R. L. Lerron 


The efficiency of any discussion on a legal question is measured by its 
being successfully confined within the range denoted by its subject. That is, 
staying within its jurisdiction. But with a subject so broad or elusive, perhaps, 
as “Equitable Jurisdiction,” considerable latitude is a natural and inevitable 
consequence. That this paper may in the main stay. on the straight and 
narrow, at least not stray too far afield, a delineation of the subject matter is 
in order. 

First, to define “Equity.” At this very outset we are confronted with a 
task that was first studiously undertaken in the time of Edward I of England 
and its end, like that of the recession, not yet in sight. The most unique and 
perhaps as enlightening as any other definition of “Equity” is that of the 
English Jurist, Lord Selden: 


“Equity is a rougish thing. For law we have a measure and know 
what we trust to. Equity is according to the conscience of him that is 
Chancellor; and as that is larger or narrower, so is equity. "Tis all one as 
if they should make his foot the standard for the measure we call a 
chancellor’s foot. What an uncertain measure would this be? One chan- 
cellor has a long foot, another a short foot, a third an indifferent foot. 
’Tis the same thing as the chancellor’s conscience.” 


A contemporary treatise defines equitable jurisdiction as, 


“The exercise of a broad and flexible jurisdiction to grant remedial 
relief where justice or good conscience requires it.” (19 Am. Jour. 45.) 


Originally, the Chancery Court had exclusive jurisdiction of the administra- 
tion of estates of deceased persons except as to the probate of wills, and issue 
of letters testamentary and of administration. (Pomeroy’s Equity Juris 
prudence, sec. 77; 21 C.J. 120; In re: Hyde, 47 Kan. 277.) In the United States 
the establishing of the probate courts, by whatever name called, transferred 
this jurisdiction from the equity or chancery court to the probate court. Con- 
cerning the relative jurisdiction of the courts of equity and of probate courts 
in the administration of estates there are three classes of jurisdiction, first, 
those of concurrent equity and probate jurisdiction, second, those of exclusive 
probate jurisdiction, and third, those of ancillary or corrective equity jurisdic- 
tion. Kansas is in group two. By judicial decision and legislative enactment we 
are gradually transferring more and greater equitable powers to probate courts. 
(Myers v. Nobel, 141 Kan. 432, 436; 14 Am. Jur. 251-2.) In order to fully appre- 
ciate the change in equitable jurisdiction brought about by the new Kansas 
Probate Code it is necessary that we analyze the jurisdiction of probate courts 
prior to its enactment by our last Legislature. Therefore, our first concern is 
with the jurisdiction of the probate court before the enactment of the new 


* Address delivered at fifty-seventh annual meeting of the Bar Association of the State of Kansas, 
Topeka, May 26-27, 1939. 
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code. Probate courts are not common law courts and the common law gives 
them no jurisdiction. Hence it is necessary that we examine our constitution 
and statutes to ascertain what jurisdiction our probate courts were granted 
and in what manner that jurisdiction was by those provisions limited and 
restricted. Our Constitution provides: 


“There shall be a probate court in each county which shall be a 
court of record and have such probate jurisdiction and care of estates of 
deceased persons * * * as may be prescribed by law * * *.” (Sec. 8, Art. 3.) 


The generic meaning of “probate jurisdiction,” at least its primary meaning, 
js the admission or refusing to admit wills to probate. The following phrase 
“care of estate of deceased persons” is not limited to the estate of persons who 
died testate, but this phrase is construed broadly and includes all necessary 
care of estates of deceased persons which includes the assembling of the prop- 
erty giving it such attention as its nature demands for such period of time as 
the law or the directions of the testator provides and in the end making a 
distribution of the estate to creditors, statutory beneficiary or testamentary 
beneficiaries. It is important to note the constitutional provision, “as may be 
prescribed by law.” This is a blanket authorization to our Legislature to ex- 
tend or limit the probate jurisdiction with respect to the estates of deceased 
persons. It is of course true that the probate courts have jurisdiction of the 
estates of persons other than those deceased as we will later mention. (Citi- 
zens Bldg. & Loan Assn. v. Knox, 146 Kan. 734.) The general jurisdictional 
section (G.S. 1935, 20-1101) defines the jurisdiction of the probate court, it 
is limited to the probating of wills, the granting and revocation of letters 
testamentary and of administration, the supervision, direction and control of 
executors and administrators and their accounts and distribution, the ap- 
pointing and removing of guardians for minors and other incompetents, and 
the direction and control of such guardians, the binding of apprentices and 
the supervision of the relationship between themselves and their masters, and 
the hearing and determination of cases of habeas corpus, and the exercise of 
the jurisdictional authority as is provided by law respecting executors and 
administrators, and the settlement of estates of deceased persons, G.S. 1935, 
60-2002 gives the probate court jurisdiction to appoint trustees for the estates of 
convicts, provides for the handling of the estate and final disbursement. The 
jurisdiction of the probate court to appoint a trustee for a trust created by 
foreign will is granted by sections 22-269 to 22-272. Section 22-270, with ref- 
erence to testamentary trusts, authorizes the court having admitted the will 
to probate to appoint a suitable person to execute the trust where the will has 
not provided for the contingency of the death, incapacity or refusal of the 
trustee named in the will. G.S. 1935, 22-1207 gives the probate court juris- 
diction to appoint an administrator for the estate of a person dying intestate 
and without heirs and specifically provides that as to this subject the probate 
court shall have exclusive, original jurisdiction of all questions legal or 
equitable arising in the administration and distribution of such an estate. By 
sections 22-208 and 22-211 the probate court is given the power to compel 
production of a will in probate court and to penalize the party who neglects 
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or refuses to produce it. This is comparable ta a power of discovery which is 
commonly regarded as an exercise of equitable jurisdiction. Sections 22-1301 
and 22-1302 give the probate court jurisdiction upon complaint being made by 
any person interested in the estate of a deceased person to issue citation to 
any person suspected of improper or illegal conduct concerning the assets 
of the estate and authority to commit persons who ignore the citation or re- 
fuse to be examined, by the probate court. 

With specific regard to the existence or non-existence of equitable juris- 
diction by reason of the above statutory provisions the following are the 
logical deductions. Section 20-1101 confers no equitable jurisdiction upon 
the probate court. Section 20-1107 and sections 22-269 to 272 confer limited 
equitable power upon the probate court in regard to testamentary trusts. Sec- 
tion 22-1207 creates a special equitable jurisdiction which is limited and re- 
stricted to the estate of persons dying intestate and without heirs. The power 
of compelling disclosure which although commonly regarded as the exercise 
of an equitable jurisdiction is held by all courts to be merely the inherent 
power of the court to properly administer a pending matter and the exercise 
is not confined to courts of equity but applies equally to courts of law and 
to the determination of strictly legal actions. 

An examination of the decisions of our Supreme Court as to the extent 
of equitable jurisdiction, if any, conferred by the above sections of the con- 
stitution and statutes discloses that our Supreme Court has started with the 
unequivocally declared rule that in this state probate courts have no equitable 
jurisdiction. In the case of Ross v. Woolard, 75 Kan. 383, our Supreme Court 
stated without any qualification that a probate court in this state has no 
equitable jurisdiction. The limited jurisdiction of the probate court and its 
lack of equitable jurisdiction was recognized by our Supreme Court in the 
case of In re: Hyde, 47 Kan. 277. That the opinion of our Supreme Court 
had not changed was announced in 1934 in the case of Johnson v. Lander, 
140 Kan. 329, wherein the court held that since the claim there presented did 
not show on its face that equitable consideration entered into its allowance 
or the title to the real estate involved, the proper court was the probate court 
and that court had jurisdiction. But this is by no means the whole of the au- 
thorities on this subject, nor has our court as consistently adhered to the 
declaration that the probate court has no equitable jurisdiction as its unequiv- 
ocal statements would indicate. Many examples could be called to mind 
wherein our Supreme Court has sanctioned exercise of equitable jurisdiction 
by the probate court. Among the most notable are the following examples: 
In the case of Eadie v. Hamilton, 94 Kan. 215, the action, of the probate court 
in entertaining and allowing a claim against the administrator of an estate 
for the reason that “equity would not permit him (the deceased) to convert 
the note and mortgage to his use in violation of the confidence reposed in 
him and contrary to the intention of both parties, but would charge him with 
a constructive trust for the prevention of such a fraud,” was sanctioned by 
our Supreme Court. This was certainly a tacit recognition that the probate 
court had equitable jurisdiction for the action of the probate court in that 
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case was nothing other than compelling the doing of that which equity and 

conscience required to be done, the exercise of equitable jurisdiction with 
all of its attributes. Another digression from the stated rule was approved 
by our Supreme Court in the case of “In re: Osborn’s estate,” 99 Kan. 227. 
There the Supreme Court held that the probate court had jurisdiction to en- 
tertain an application to set aside a widow’s election to take under the will. 
The court gave lip service to the stated rule but explained its decision, saying: 


“While the probate court had no general equitable jurisdiction, in 
adjudicating matters within its cognizance it may enforce the principles 
of equity.” 


Other examples of the exercise of equitable jurisdiction by probate courts 
being approved by our Supreme Court are numerous but the above are suf- 
ficient to demonstrate that the apparent exceptions to the stated rule are of 
greater frequence than the rigid application of the rule itself. In Myers v. 
Nobel, 141 Kan. 432, 436, the Supreme Court said: 


“The modern tendency is to extend the jurisdiction of the probate 
court in respect to matters incidental and collateral to the exercise of its 
recognized powers.” 


Of this there can be no doubt. We are therefore without a clear foundation 
on which to make contrast or comparison between the equitable jurisdiction 
of the probate court before and after the enactment of the new probate code 
but this much is certain, the probate court had no general equitable juris- 
diction. 

Now to determine the equitable jurisdiction of the probate courts under 
the new probate code. Referring for the moment only to the sections of the 
probate code which are entirely new. Section 17 of Article 3 on Jurisdiction 
and Powers in addition to the jurisdiction and powers which existed under the 
old statutes provides that the probate court, 


“shall have and exercise such equitable powers as may be necessary and 
proper to fully hear and determine any matter properly before such 
courts.” (Subdivision 12, Sec. 17, Art. 3.) 


This section has no progenitor in the old statutes. The only similar pro- 
vision was contained in G.S. 1935, Sec. 22-1207 which granted to the probate 
court “exclusive and original jurisdiction of all questions legal or equitable,” 
arising in the administration and distribution of the estates of persons dying 
without heirs and intestate. You will note that it is limited to questions arising 
in the administration and distribution of estates of persons dying without 
heirs and intestate. Article 3 in addition to setting out the jurisdiction of the 
probate court also defines its powers, among others, it is provided by sub- 
division 9 of section 18 of article 3 that the probate court shall have the power 
to authorize and confirm contracts made by fiduciaries for the employment of 
attorneys, auditors, accountants and experts. Whether or not this is properly 
classified as an equitable jurisdiction is a matter open to question. It might 
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properly be regarded as merely ancillary to the exercise of jurisdiction at law, 
Subdivision 10 of section 18 of article 3 gives the probate court power to 
punish for contempt. This, the authorities say, is merely the exercise of a 
power inherent in any court and is the exercise of what is denominated a 
judicial power and is not classified as the exercise of equitable jurisdiction. 

For the sake of convenience and brevity we now catalog the various 
subject matters of historical and typical equitable jurisdiction and determine 
the nature and extent, if any, of the probate court’s ‘jurisdiction of such mat- 
ters as granted and defined by the new probate code. First, Trusts. G.S. 1935 
Sec. 20-1107 gave the probate court jurisdiction over trusts created by deeds 
of trust, declarations of trust, wills or otherwise but only where the cestui que 
trust was a minor and also gave the probate court jurisdiction of the acts of 
the trustees for minors only, whereas, the new code (subdivision 8 of sec. 17 
of Art. 3) gives the probate court jurisdiction of trusts and powers created by 
wills admitted to probate whether or not the cestui que trust are minors of 
adults and in addition gives the probate court jurisdiction of trusts and powers 
created by written instruments other than by wills in favor of persons subject 
to guardianship which would of course include minors and others legally 
incompetent. As to the trust within its provisions this section of the new 
probate code gives the probate court plenary power over the trustees. This 
enlargement of the jurisdiction of the probate court to include trusts and 
powers created by will even though the cestui que trust are not persons of 
minority or subject to guardianship is perhaps the greatest addition to the 
jurisdiction of the probate court as concerns the subject matter of this paper 
“Equitable Jurisdiction.” It is, however, important to note the last clause of 
this subdivision 8 which is as follows: 


“but this provision shall not affect the jurisdiction of district courts in 
such cases.” 


It is the evident purpose of this subdivision to give the probate court and the 
district court concurrent original jurisdiction of all trusts and powers created 
by — and of all non-testimentary trusts in favor of persons subject to guard- 
ianship. 

The manner of exercise of this jurisdiction of trusts, testamentary and non- 
testamentary, is provided by article 16 of the new probate code, every pro- 
vision of which is highly commendable. There is perhaps no other problem 
of the practitioner upon which there has been more ground for debate than 
the question of the proper source of judicial supervision over trust estates. 
Notable of these is the question which was quite common before the enact- 
ment of the new probate code of the proper tribunal to supervise the adminis- 
tration of trust estates other than those in favor of minor. It had become a 
common practice in this state to submit the supervision of trusts to the juris- 
diction of the probate court although there was no authority for the probate 
court’s exercise of such jurisdiction. This lack of equitable jurisdiction of the 
probate court although a bothersome problem has not prevented its habitual 
exercise, as was pointed out by Justice Harvey in the case of Citizens Building 
and Loan Asso. v. Knox, 146 Kan. 734, 750. 
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By article 16 of the new probate code this problem of the practitioner in 
regard to the administration of trust estates has been removed. The nature 
and extent of the supervisory power of the probate court over trust estates 
is well and clearly defined in the new probate code. An examination of this 
section which is to a large extent adopted from the uniform trustee’s ac- 
counting act prepared by the committee on Uniform State Laws, shows that 
there can be no further doubt as to the exact statutory duties of a trustee nor 
as to the exact authority, jurisdiction and power of the probate court over 
the trustee. 

Briefly digesting the provisions of Article 16 we find that within thirty 
days after the duty of the trustee arises to take possession of the trust property 
he is required to file with the probate court where the will was admitted to 
probate, an inventory showing the items of all trust property which has 
come into his possession or knowledge with an estimate of the value thereof. 
Within the thirteenth month after filing such inventory and estimate of value 
the trustee is required to file in the probate court an intermediate accounting 
under oath covering his administration during the first year which shall show 
the period of the accounting, a complete statement of the trust, income re- 
ceived and expended, list of present investments and other trust property held, 
the names and addresses of all the beneficiaries, designating such of them as 
are minors or incompetents, proposed distributions, the payment of expenses, 
commissions and attorneys’ fees, and such other facts as the probate court 
may require. Within thirty days after the end of every yearly period thereafter 
during the life of the trust a like accounting is required to be filed. Within 
thirty days after the termination of the trust the trustee or his successor in trust 
is required to file a final accounting which shall cover the period since the 
filing of the last intermediate accounting. Within thirty days after the dis- 
tribution the trustee is required to file a distribution accounting and receipts 
of the distributees. All of the above mentioned provisions are applicable to 
testamentary trusts. As to non-testamentary trusts in favor of persons subject 
to guardianship the trustee within thirty days after it is his duty to take pos- 
session of the trust property is required to file in the probate court of the 
county where the trust was created a notice of his appointment, copy of the 
trust instrument, list of names, addresses and dates of birth of the living bene- 
ficiaries, and an inventory of the trust property together with an estimated 
value thereof. The non-testamentary trustee is required to file intermediate, 
final and distributive accounts at the same intervals and under the same con- 
ditions as required of testamentary trustees. A salutory provision of article 16 
of the new probate code is the affording of the privilege to the testator or 
settlor of any trust to relieve his trustee from any of the duties imposed upon 
him by that article or if he so chooses to add duties with regard to inventories 
and accountings. The foresight of the writers of this section of the new 
probate code is pointed and demonstrated by the provision that the probate 
court may upon the application of any beneficiary or some person in his behalf 
require the performance of the duties required by this section of the new 
probate code even though the testator or settlor has by the trust instrument 
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relieved the trustee from the performance of such duty. This provision is an 
ample safeguard against the violation of confidence reposed in a trustee by a 
settlor or testator, the beneficiaries are given further privileges by the pro. 
vision that permits any beneficiary of full age and sound mind to relieve the 
trustee from the provisions of the statutory duties. Again recognition of the 
original and complete jurisdiction of the district courts of this state over trusts 
and trust estates is made in section 128 which provides that nothing in article 
16 shall be construed to abridge the power of any court to exercise supervision 
over the administration of trust estates. However, since the enactment of the 
new code the jurisdiction of the district court of supervision over the admin- 
istration of testamentary trusts should be sparingly invoked for there is no 
necessity therefor. 

None of the provisions of article 16 require the trustee of a religious, 
charitable or educational trust to comply with its provisions unless the will so 
requires or the probate court for good cause shown shall so order. 

Partnership Affairs. Equity has practically exclusive jurisdiction. (21 CJ. 
132.) The jurisdiction of the probate court is confined to the property of a 
partnership dissolved by the death of a member thereof. (Art. 10, Sec. 76-80.) 
The new code condenses the nine sections of the old law (G.S. 1935, 22-401 to 
22-409) into five clear and concise sections but makes no change in jurisdic- 
tion and no substantial change in procedure. 


Preventive Relief. No general jurisdiction is conferred by the new code. 
It remains that granted to the probate court by the Code of Civil Procedure— 
to act in the absence or disqualification of the district judge, for example, as 
to injunctions (G.S. 1935, 60-1103) as to receiverships (G.S. 1935, 60-1201) 
with this single exception; Section 117 of the new code gives the probate court 
power to prevent waste by persons entitled to use or income of personal 
property for a term of years or for life by creating the executor trustee or 
requiring bond of the owner of the limited estate. 

Discovery. Procedure for disclosure proceedings is provided by sections 
192 and 193 of the new code, substantially the same jurisdiction and power 
as existed under previous statutes (22-208, 22-211, 22-1301, 22-1302). These sec- 
tions empower the probate court, upon petition of any person interested in 
an estate alleging that any person has misappropriated any property, has pos- 
session or knowledge of any will or codicil or of any written instruments re- 
lating to property of the estate, to compel disclosure and punish as for con- 
tempt disobedience of the disclosure order. 

Cancellation, Reformation and Enforcement of Written Instruments. The 
probate court has no general jurisdiction of this subject matter. Section 145 
of the new code authorizes the probate judge to order the representative to 
make conveyance or lease where a decedent was legally obligated to do so by 
written instrument. This is not new—a similar provision was contained in the 
old code. (G.S. 1935, 22-234, 22-827.) In the case of Carnine v. Bacon, 131 
Kan. 643, the Supreme Court held that: specific performance in proceedings 
brought under these sections is not a matter of right but rests in the sound 
discretion of the probate court upon its examination and determination of the 
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equities pro and con—this unquestionably is the exercise of equitable juris- 
diction. No will contest in District Court, Sec. 200, testamentary capacity, an 
issue indirectly allows probate court to “set aside” purported will as was for- 
merly done by independent action in district court. 


Adjudication of Rights in Property. That the probate court had no juris- 
diction to determine questions involving title to real property has always been 
the rule in Kansas. (First Colored Baptist Church v. Caldwell, 138 Kan. 581; 
Cotton v. Wallace, 138 Kan. 814) and the probate court has no jurisdiction 
to determine ownership of personality. (Corson v. Sorter, 140 Kan. 694; 
Hartwig v. Flynn, 79 Kan. 595.) This rule, it is important to note, is applied 
to the determination of adverse interests. The authority of the probate court 
to determine the heirs, devisees and legatees of decedents, which includes the 
authority and jurisdiction to determine conflicting claims by the heirs, devisees 
and legatees of decedents, existed both before and since the enactment of the 
new code. Under section 225 of the new code the probate court has authority 
and the duty upon allowance of final settlement and account to determine 
the heirs, devisees and legatees entitled to the estate and to assign same to them 
by its decree which shall name the persons entitled to the estate, describe the 
property and state the proportions or the part to which each is entitled. By 
section 32 of the new code the probate court has the power to determine ad- 
vancements. As heretofore stated, this is not new, the old code had similar 
provisions, but a considerable innovation is made by sections 226, 227 and 228 
of the new code. Formerly there was no statutory provision for the deter- 
mination of the death and heirship in a non-administered estate. The prac- 
tice became to file an affidavit of death and heirship. The efficacy of this 
method has long been the subject of controversy. The new code provides a 
simple determination of death and heirship where no administration is had; 
much to the relief of title examiners. 

Creditors’ Suits. The probate court has no jurisdiction of creditors’ suits 
as such but has ample jurisdiction and authority to afford creditors of de- 
cedent’s estates the means and methods of asserting, establishing and collect- 
ing from estates of decedents to the extent of the solvency of such estates. 
This is the extent of the jurisdiction of the probate court as concerns the rights 
of creditors of decedent’s estates, which is granted by the probate code. How- 
ever, now as before the enactment of the new code, the probate judge has, by 
statutory enactment, jurisdiction to act in proceedings in aid of execution, to 
issue orders to judgment debtors to appear and answer concerning his property 
(G.S. 1935, 60-3486) and the probate judge in the absence of the district judge 
of the county has jurisdiction over attachment proceedings (60-943). 

Throughout this paper we have ridden rough-shod over the oft-made 
distinction between the exercise of “equitable powers” and the existence of 
“equitable jurisdiction.” In the final analysis we are constrained to the po- 
sition that the rule early announced and often reiterated by our Supreme Court 
that the probate courts of Kansas have no equitable jurisdiction still obtains 
but we must also conclude that the new code has enlarged the number of 
subjects in which the probate courts of this state have authority to exercise 
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equitable powers and has likewise enlarged the scope of those powers and we 
further deduce that the exercise of equitable powers by the probate courts 
cannot subsequent to the effective date of the new code be in any sense re. 
garded as a usurpation of jurisdiction but rather the application and exercise 
of jurisdiction granted by plain and concise statutory enactment. The pro. 
visions of the new code are not so much extensions of power as they are an 
exacting demarcation of power, which has long been needed. The provisions 
of the new code are of immeasurable value in that they alleviate so many 
problems of the practitioner and in so many instances afford expeditious hand- 
ling of administration of decedent’s estates and of non-testamentary trusts 
in favor of persons subject to guardianship in contrast to the uncertainties 
which were rampant before the enactment of the new code. 

Reverting to my subject, as is self-evident it must frankly be said that for 
one to put his finger on the existence or non-existence of the probate court’s 
equitable jurisdiction in the broad sense of that term is not feasible. I have 
not been able in the preceding pages to make definite statement—to do so 
would be rank presumption. I can only state with any assurance of accuracy 
and freedom from flood of controversy that the “auxiliary powers,” if you 
please, of the probate courts are under the new code landmarked and def- 
inite and for that reason the lawyer, the client and the probate court are 
greatly benefitted thereby and this is true whether or not we force the sub- 
stance of the probate court’s powers into the mold of “equitable jurisdiction” 
or “jurisdiction at law.” ~ 
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Probate Procedure Under the New Code* 
By W. D. Vance 


It is doubtful just what real benefit will follow from this discussion on 
my part, although I am more than pleased to add my effort, as in the past, 
to assist in the shaping of the practice by attorneys and probate judges 
along those lines which will result in exemplifying the great value to the 
citizenry of the State of Kansas of this much needed and really practical 
legislation. 

The result can only follow from thoughtful study: by attorneys and the 
courts of this code, and an attitude of helpful cooperation between attorneys 
and the courts—the putting aside of all animosities that have been created in 
the past and now exist—that is, a feeling that no one is going to be harmed, 
but on the contrary, that good only is intended and will result. 

The attorneys must not look upon this new code of procedure as only 
being for their financial benefit, and the probate judges must look on it as 
giving them the real chance of their official career to render a service that 
will be of direct and unquestioned benefit to all peoples dealing in matters 
coming before them for consideration and decision—a means by which they 
can escape the drudgery of detail and concentrate upon the matters submitted 
to them for decision—to remove in large degree, the burden of rendering free 
service—the embarassing situations that arise from being unduly imposed 
upon to settle in advance or give advice upon matters that are truly adversary 
in character and which can only be fairly decided by an open mind, one free 
of one-sided opinion so frequently stated upon an unfair and one-sided detail- 
ing of the facts. 

Now, when I think of the word “procedure,” there runs through my 
mind the idea of logically doing a given thing or following a certain course— 
an outline, a set of rules or regulations—guides if you will, for preparing for 
the doing of some certain job. To me, an orderly method of performing a 
given task means the accomplishment of the end in view, with the least effort 
and the best possible results. 

Up to the present time there has not existed any code, any regulations, 
any logical and understandable method of practice in the probate courts of 
our state, and while the attorneys generally have been prone to lay the blame, 
to cuss out the probate judges—to pick out their individual and official fail- 
ings—and without any real effort on their part to help in remedying the 
situation, contented themselves with criticism of the situation—added to the 
altogether unsatisfactory muddle, thereby hurting themselves, their own 
clients and the stability of these important courts. 

Too many of the probate judges have in the past, looked upon the at- 
torneys as vultures, as impertinently thrusting themselves into the coffers of 
the helpless and the orphans, taking away some of the prerogatives they have 
felt should be their sole rights, and sometimes I think, their political fortunes, 
have made too much of the good services they could render, and thus helped 


* Address delivered at fifty-seventh annual meeting of the Bar Association of the State of Kansas, 
Topeka, May 26-27, 1939. 
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in molding public opinion in the direction of fear and uncertainty and to 
unduly question the good faith of the attorney and the necessity and value 
of his services in the handling of matters before the court. 

The legislature—the representatives of the people—having heard all sides 
as to the necessity and propriety of a code, carefully and logically prepared, 
which has for its direct end, good results for every citizen, became convinced 
that a complete rehabilitation of the subject was a necessity, has enacted 
this new code into law, and on July 1st next will become effective and start 
on its way to certain success and distinctly beneficial results, if the attorneys 
and the probate judges will but half way endeavor to work together and use 
it as intended by its terms and provisions. 

In trying to analyze this new code, so far as procedure is concerned, it 
is well to first consider some of the methods—some of the contrivances—that 
have been used in the past, which will go into the discard and cease to be the 
tools used in preparing for and handling matters in probate court. 


I shall not tire you with, details, but confine myself to a few patent mon- 
strosities which have been long in use—such as the blank book company legal 
forms for everything from so-called form of petition to the order of discharge 
in estate matters—these so far lacking in substance and logical form as to make 
all of us blush with shame at having been guilty of using the same—the at- 
torney more than the probate judges are due for severe condemnation for 
using the same. The same.character of forms in use in most every proceeding 
cognizable before those courts, are as lacking in essentials, as conducive to errors 
and misunderstandings as those first mentioned, and most of all, the final 
result has usually been nil if a half critical examination is made. 

By practice—because of lethargy or laziness or lack of initiative, or pos- 
sibly, knowledge of the law and of proper practice, most every one of the 
attorneys in Kansas having anything to do with probate court work have been 
guilty of the haphazard, easy and improper methods in vogue largely through- 
out the state—a sad commentary on the legal profession in particular—an im- 
position upon the public. 

Let me then state definitely that unless and until we learn that under 
the new code, the probate judges and the attorneys must quit practising from 
the legal forms put out by well-intentioned printing companies, but which 
have no real place in general in this practice—we shall not achieve the end 
intended or get the good results provided for in this code. 

Having thus unburdened myself of the tragedies—the dangers that have 
beset the people of Kansas for so many years—I shall try to get to the subject 
assigned for discussion on my part, and in doing so I do not propose to be a 
teacher, to devise a manuscript that may be used as a guide for practice— 
for procedure, but to largely point out the real necessity for all of us to really 
study this code, get the thought of it at the outset—try to visualize the value 
of it—its importance to our clients, as well as the public generally. 

Any one who will take the time and exert the effort necessary to study 
this code, must be impressed with its logical character—the fact that the 
practical man at the bar—the good intentioned probate judge—can quickly 
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and readily adapt themselves to its provisions and changes—make the records 
of these courts speak with clarity—the decisions fruitful of good results, real 
value to the citizen interested in the various matters disposed of in such courts. 

Thus we find that definite procedure is set up for most every conceivable 
matter under the jurisdiction of these courts—the same general methods of 
procedure which we have under the civil code of procedure—simplicity of 
statement of all of the essentials being required, but with provisions that bar 
technicalities from having ill results—and altogether requiring only that there 
be system used—snap ee and ill considered opinions or action pre- 
yented—all to the end of getting binding adjudications on all persons in- 
terested, who are given chance and opportunity beyond question to have his 
day in court and be heard as to his contentions, and to thereafter be stilled 
and without right to complain, except as he shall avail himself of the rem- 
edies fairly and fully provided for him under the code. 


We find that this code provides that every proceeding, every matter that 
requires the court to determine the existence of a given state of facts, upon 
which an order is to be entered which will be binding upon the parties con- 
cerned, shall be initiated by petition—the form of which is simply that of 
setting up definitely and in simple language all material facts; that in most 
cases there follows an order for a hearing, notice to interested parties, or the 
waiver of it in some cases, the furnishing of proof of the facts claimed to 
exist as the basis for the order sought by the petition; then follows the proper 
order of the court, which up to this stage of the proceeding in question: acts 
only as a clerk in causing all papers to be properly filed and docketed in 
proper manner. Then the court may properly prepare its own orders, or if 
seen fit, make use of the same as prepared by interested counsel. There will 
then logically follow under the code such action as is proper to make the 
orders effective and compel compliance therewith, or in cases of appeal, prep- 
aration of transcripts and the like as definitely set out to allow appellate 
court action. 

It will be found that provision is made for notice in certain cases of a 
definite character given for a fixed time, and in some cases for no notice, and 
in others for notice such as the court determines sufficient for the particular 
matter under consideration —to attempt to detail the variety of matters in 
which a particular notice is required would be burdensome here, it being 
essential that individual study apprise the attorney and the court of what is 
proper in any given matter—and in the main, I believe that a short time will 
suffice to get most of the essentials fixed in the minds of counsel, the court 
and others, so that little confusion will result, and much good, follow. 

If we are to make use of this system that has been set up for our use, it 
is vitally important that a real interest be taken in all parts of the state to 
initiate this procedure carefully—to study the objects and clear purposes of 
the law—the result being that we will, or at least should have, general uni- 
formity of procedure, records and results throughout the state. 

Instead of the attorneys or the judges taking the wrong view of this code 
and spreading propaganda concerning its supposed ills and the wrong inten- 
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tions of those having to do with its preparation and enactment—the idea that 
someone is going to graft by its use—all should take the attitude of being 
entirely fair and really trying to make use of the same properly—thus make jt 
succeed, as it most surely will. 

May I make the point: this code is really simple, it is genuinely practical, 
it sets up procedure that anyone with half a mind to the doing of things 
correctly and in logical order can quickly master and appreciate. Instead of a 
conglomeration of meaningless papers—blank forms, partly filled out and too 
often incorrectly made up, we will have proceedings that are useful, under. 
standable—resulting in proper orders and decrees—many times historically 
setting up the facts and decisions entered in such manner as to be highly 
valuable in respect of the rights of persons and property—something which 
is of greater value to the common public than any other one thing with which 
we deal in our affairs of life. 

Thus it is, that under the new code, we will so proceed in general in 
respect to domestic and foreign estates, both testate and intestate; partnership 
estates; incompetent persons, such as minors, lunatics, drunkards and the like; 
adoption of minors and adults; trust matters; habeas corpus; proceedings in 
aid of execution and for discovery; estates of convicts; specific performance 
of contracts of decedents, and other matters included under these specific 
heads and some special matters infrequently requiring action. 

It is to be noted that there are not any great number of radical changes 
in procedure—mostly that the various steps to be taken are clearly set out and so 
arranged as to be readily found and applied—such changes as have been made 
tending to certainty of rights, and to minimizing the chance for disputes and 
much of the litigation over doubtful questions that has heretofore resulted 
from the doubtful rules of procedure which these courts have had to guide 
them in the handling of the ordinary run of business coming 'before them 
for decision. 

So, instead of this new code being designed for the peculiar benefit of the 
attorneys as was unjustly charged by some of the opponents of this legisla- 
tion, the truth of the matter is that it will have a distinct tendency and effect 
of removing from the field of profitable litigation many of the questions that 
heretofore arose from the lack of cettainty in procedure, and the slip-shod 
methods obtaining in the handling of business in these courts. This is justly a 
tribute to the present day attitude of the bar in general—putting aside of 
personal gain for the benefit of the citizen—the common good—looking to 
the protection and preservation of rights that the law intends shall inure 
to the people—providing means by which such rights shall be secured with- 
out unnecessary cost and expense and removing the doubts and uncertainties 
from titles and personal privileges, that would otherwise continue to exist in 
matters so vital to the public. 

True it is, that in order to properly handle matters before the probate 
courts under the new code, it will be found essential to secure the services of 
attorneys in most matters, thereby benefitting them, but at the same time 
resulting to the advantage of the interested parties in having their work 
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carried out in an orderly manner and with the results heretofore set out, and 
more than all else, relieving the judges of the courts from burdensome detail 
and putting them on the plane that they should occupy—that of a judge in 
fact—acting impartially and having the chance thus afforded of really em- 
ploying their time in the study and determination of the many questions in- 
volved in proceedings rightfully and necessarily presented for determination 
by them. 

We shall note only a few of the more important changes, in addition to 
those above set out, and which are: process in most cases shall be directed to 
and served by the sheriff; no terms of court to make technical questions come 
up; allowance to a surviving spouse and minor children, or either, increased 
to an extent that removes many of the troublesome questions in that regard 
and giving to them means for existence during the course of administration; 
giving the personal representative control of the real estate during adminis- 
tration and bringing rents and profits therefrom into the assets of the estate 
for the benefit of creditors and for the purpose of better management and 
avoiding conflict among heirs relating thereto; making the effect of a consent 
to a will or an election by the surviving spouse definite; requiring proof as a 
condition to the entry of an order or decree in every matter; rules of evidence 
definitely providing that the code of civil procedure shall be applied; per- 
mitting the court to remit costs in estate matters where the value of the assets 
does not exceed five hundred dollars; making the period for presentation of 
claims nine months from date of first publication of notice to creditors; def- 
initely providing that if appointment is not made within one year from the 
date of death, all assets freed of liens of debts of all kind; providing that upon 
final decree interests of beneficiaries shall be definitely assigned; providing 
for determination of descent in intestate estates by a short form procedure 
and giving effect thereto, and limiting the right of and time for questioning 
the findings made; requiring certain definite steps for adoption that really ac- 
complish good results and serve to make a record of value for the adopted 
person; setting up definite method for determining advancements; making 
more definite proceedings for sale, lease and mortgage of real estate and for 
the sale of personal property; giving the court unquestioned jurisdiction and 
control of guardians and their accounting and for allowance of claims; fixing 
a method for automatic restoration of insane patients; defining rights of de- 
scent and limiting the degrees of relationship to the sixth degree for inheri- 
tance purposes; defining with certainty the rights of adopted persons and their 
adopted parent and others concerned; authorizing the payment of real estate 
commissions; providing for approval of contracts with attorneys for services 
by personal representatives; giving definite jurisdiction over certain trusts and 
trustees accountings and providing for appointment of substitute trustees; and 
a few other matters of minor importance which parties, attorneys and the 
courts will find valuable in special instances. 

No doubt there will be matters arise that will require judicial construc- 
tion of some of the provisions of the code, and some litigation may result be- 
fore there is a common interpretation of the code, but I submit that in my 
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humble opinion the code is so well constructed that there will be a minimum 
of such cases, providing the attorneys and the judges of probate courts will 
apply themselves to an understanding use of its provisions and avoid, once 
and for all time, the use of the crude methods heretofore obtaining, and most 
of all, put aside all feeling of animosity and work cooperatively and in a fair 
and just manner in the handling of the important classes of business coming 


within the jurisdiction of the probate courts of the state. 
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Report of the Proceedings 


THE FIFTY-SEVENTH ANNUAL MEETING OF THE BAR ASSOCIATION 
OF THE STATE OF KANSAS 


Hotel Kansan, Topeka, Kansas, May 26 and 27, 1939 


The Fifty-seventh Annual Meeting of the Bar Association of the State of Kansas 
was called to order at 2:00 p.m., Friday, May 26, 1939, by President I. M. Platt. 

Following an invocation by the Very Reverend John Warren Day, Dean of Grace 
Episcopal Cathedral, Topeka, an address of welcome was given by Judge Walter T. 
Chaney, President of the Topeka Bar Association. 


ADDRESS OF WELCOME 


“Mr. President, and Members of the Bar Association of Kansas: On behalf of the 
Topeka Bar Association it is my privilege to again welcome you to Topeka. It has 
been my personal privilege to have cooperated with the local committees of the Topeka 
Bar Association, in conjunction with the committees of the State Bar Association, which 
have made every endeavor to perform their job of making things pleasant for the mem- 
bers of the Association. 

“I may suggest that all of the local law enforcement officers have been advised that 
you will be here for two days, and they assure me that they will conduct themselves 


accordingly; so you may have no fear of giving your real names wherever you may 
be found. 
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“I trust that your visit may be pleasant, that it will be enjoyable, that it will be 
somewhat instructive, and at least in a majority of the cases, educational. We confidently 
hope that your visit with us be enjoyable to the extent that on future dates you will come 
back and see us again. I am not only welcoming you on this occasion; but I hope that you 
will all return, for our arms are always open to receive you.” 

Presipent Pratr: We thank you, Judge Chaney, for your kind words of welcome. 
We have enjoyed ourselves so far, and we hope that the members from Wichita will 
enjoy what is coming off tonight. I will ask Mr. Stanley to take the Chair. 

Mr. Srantey: Members of the Association, the next in order of business on the 
program is the President’s Address. 


RESPONSE TO ADDRESS OF WELCOME 
(For President's Address see page 1.) 


Mr. Srantey: I wish to thank you, Mr. President, and express the appreciation 
of the Bar Association of Kansas for your address. I also want to express the sentiment 
of the Association when I say that the accomplishments of this body during the past year 
have been largely due to your industry, and have stamped you as one of the best presidents 
the Bar Association has ever had in its entire history. 

Present Pratt: (Resumes the Chair) I thank you for your remarks, Mr. Stanley. 
We will re-arrange the order of our business and call upon Mr. Lee for the report of 
his Committee on Americanization and Citizenship. 

Mr. T. A. Lez: I want to join Mr. Stanley in the statement he made regarding our 
retiring President. I have worked with many presidents, and I have known of only one 
or two who have worked as devotedly for the Bar Association. 


Report of the Committee on -Americanization 


and (itizenship 


The Committee on Americanization and Citizenship begs leave to submit the fol- 
lowing report: 

No meetings of the'\Committee have been held but there has been much corres 
pondence between members of the Committee and cooperation in the work of the Com- 
mittee. Each member of the Committee made some contribution to the proper observance 
of Constitution Day or Constitution Week, either as members of the Bar or as members 
of the American Legion, Rotary Clubs, et cetera. 

The Committee tendered the services of the State Bar Association to the American 
Legion in their long continued and very successful patriotic activities in connection with 
Constitution Week and the American Constitution, and a very large number of local 
Bar Associations furnished speakers at various school exercises held under the direction of 
the American Legion. 

The Committee tendered the services of the State Bar Association to the State Su- 
perintendent of Public Instruction and to the Kansas State Teachers’ Association, in 
regard to the teaching of the United States Constitution in the schoold and the ob 
servance of Constitution Week. The Teachers’ Association requested that an article 
be written on the teaching of the Constitution in the state schools under the provisions 
of G.S. 72-1103. An article on “What the United States Constitution Means to the School 
Boy and Girl” was prepared by the chairman of the Committee, printed in the February, 
1939, issue of the “Kansas Teacher and Western School Journal,” and distributed to all 
teachers in the state as well as others who might be interested. The article has been used 
in various ways, including some use by the similar committee of the American Bar 
Association and has been reprinted in the Journal of the State Bar Association. Mem- 
bers of the Committee wrote to the Bar Associations of Southwestern Kansas, North- 

western Kansas, Central Kansas, and of Shawnee, Wyandotte, Cherokee, Crawford, La- 
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bette, Montgomery, Cowley, Sedgwick, and Sumner Counties, urging the patriotic ob- 
servance of Constitution Week. 

Members of the Committee wrote to all of the District Judges of the state in judicial 
districts composed of more than one county and to all of the local Bar Associations in 
the state, including the Northwestern, Southwestern, and Central Kansas Bar Associations 
at least once, and in many cases, twice, urging that at least one of the meetings of the 
respective local Bar Associations during the year should include as a part of their pro- 

an address delivered by some qualified person upon some phase of the American 
Constitution or of American Constitutional Government. It was suggested that a suitable 
occasion would be the celebration of the 128th anniversary of the day upon which John 
Marshall took his oath of office as Chief Justice, namely, Saturday, February 4, 1939. 
Patriotic observances of Patriots’ Day, April 19; Memorial Day, May 30, and Indepen- 
dence Day, July 4, were also suggested at the request of the American’ Bar Association. 
A very large number of the local Bar Associations over the state included some such 
exercise as the celebration of John Marshall Day as a part of the program in their 


meetings. 

It had been proposed that the Bar Association, through this Committee, should take 
a more active part in fostering the “Sunflower Boys’ State” June 3 to 10, in Wichita. 
This is a meeting of high school boys from over the state for the purpose of acquainting 
themselves with the duties, responsibilities and methods of procedure of the executive, 
legislative and judicial branches of government. During their meeting they organize a 
miniature state government by electing the various state officers, the legislature, judges, 
et cetera, et cetera, and go through the motions of legislative, executive and judicial 
actions. 

The Committee approves “The Sunflower Boys’ State” and feels that it is a worth- 
while project and an appropriate program of citizenship warranting the active support of 
members of the Bar. So far, four hundred and fifty boys have attended, representing 
eighty-three towns and thirty-eight organizations. The Topeka Bar Association is the 
only Bar Association which has sponsored a boy. Some three hundred and fifty high 
school boys are expected to attend this year. 

Seven members of the State Bar Association, including the President, Mr. Almond, 
are members of the Board of Directors of this organization. The individual members of 
the Bar will naturally be interested in this project. Since, however, the organization is 
under the jurisdiction of the American Legion, the Committee does not recommend that 
the State Bar Association take any formal part in sponsoring the project beyond its 
approval, for the reasons set forth in the first part of this report. 

At the request of the national committee, the State Board of Bar Examiners was 
requested to include in the Bar examinations a few very searching questions on our form 
of government, the reasons for its adoption, and its benefits. At the present time, the 
examinations are directed rather to Constitutional Law than to Constitutional History. 
However, from time to time, questions are asked bringing out the reasons for the adop- 
tion of the Constitution and more recently, questions bringing out the effect of increasing 
federal centralization upon the guarantee of a republican form of government to the states. 

In spite of the membership upon the Committee of Mr. Orlin A. Weede, of Johnson 
County, Kansas, who has so successfully organized radio programs for the Missouri and 
Kansas City Bar Associations, no radio speeches were made under the auspices of the 
Committee, due to a number of reasons. The Republican National Committee had or- 
ganized a nation-wide program of radio speeches for Constitution Day and it seemed to 
the chairman unwise to duplicate that effort. One of the stations which had hitherto 
given free time for a number of radio talks in regard to the Bar Association matters had 
discontinued that policy and in order to secure the time upon other stations, it was 
Necessary to make definite commitments for busy lawyers thirty days in advance. Insofar 
as the Committee should be censored for this lack of activity, the fault is properly assign- 
able to the Chairman. 

Two observances in regard to the activities of this Committee should be made. First, 
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this Committee seldom if ever functions prior to the first of September of each year 
partly due to the fact that the members of the Committee are seldom informed of their 
appointments until late in August and partly due to the natural inertia which is difficult 
to overcome at the beginning of the work of a new committee. Constitution Week js 
from September 16 to 22 and Constitution Day is September 17. If this Committee js 
to do really valuable work in connection with the observance of Constitution Day and 
Constitution Week, it should be appointed immediately upon the election of the incom. 
ing president and its members immediately notified of their appointment. Many lawyers 
are away from home during a part or all of the summer period and the heat of mid. 
summer is not an inducement towards active Bar Association work. 

In the next place, there is a very serious question whether the patriotic work of this 
Committee having to do with patriotic exercises on Patriots’ Day, Memorial Day, and 
Independence Day, and the celebration of Constitution Week, et cetera, should be con- 
tinued. It seems to some of the members of the Committee it is merely a duplication 
of work which is being done by so-called patriotic organizations such as the American 
Legion, et cetera. There are many members of the Bar Association who do such patriotic 
work each year in their locah communities for the American Legion, the Rotary Club, 
Sons of the American Revolution, et cetera, et cetera. 

There is appended hereto a statement as to the duties of this Committee which is 
not a standing Committee, and the duties of which are not laid down in the Consti- 
tution or By-Laws. 

Recommendations: 

1. The name of the Committee should be changed to the Committee on American 
Citizenship. 

2. The patriotic work of the Committee having to do with patriotic exercises should 
be left to patriotic organizations. 

’ Respectfully submitted, 


Rocrer P. ALMonpD 

Donato W. Srewart 

Joun BreyFrocte, Jr. 

Rosert E. Russeci 

Pau. W. Scumipr 

Ortin A. WEEDE 

Tuomas Amory Les, Chairman. 


Mr. Lee: The first part of this report as drafted contained a statement that the 
members of the Committee believed that there was a tendency to over-step the proper 
bounds of the Bar Association in the observance of a good many patriotic affairs, and 
that such matters should be left to organizations more commonly known as “patriotic 
organizations.” That is the part which was omitted. 

Mr. President, I move the adoption of the first recommendation contained in the 
Report, namely: that the name of the Committee be changed to the “Committee on 
American Citizenship.” 

(Motion is duly seconded.) 

PresipENT Pratr: Are there any remarks? 

(Motion is put and carried.) 

Mr. Lee: The next recommendation is one concerning which there is a difference of 
opinion, although no minority report has been filed. It is one which demands serious 
debate. I wish to move the adoption of the second recommendation; but if, in the judg- 
ment of this meeting of the Bar Association it shall be deemed advisable to refer this 
recommendation to the Council, there will be no objection on the part of the members 
of this Committee. This recommendation is: “That the patriotic work of the Committee 
having to do with patriotic exercises, should be left to patriotic organizations.” 

Mr. Hecter: Does that mean that the Bar Association Committee will take no part 
in this Constitution work? 
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Mr. Lee: You will notice that the terms of this recommendation are purposely left 
broad and indefinite. It was thought that certain activities of a patriotic nature are not 
within the scope of the work of the Bar Association; such as making’ patriotic speeches 
on Memorial Day or the Fourth of July. Many lawyers do that, but not as members of 
the Bar Association. As far as the observance of Constitution Week, I will say that 
that is a matter which directly bears on American Citizenship, and we purposely left 
the recommendation broad enough so that the Chairman of this Committee might exer- 
cise some discretion as to the extent to which the Committee should act. 

Mr. Hecrer: I don’t think we should adopt something that will mean that we do 
not intend to have anything to do with Constitution Week. I do agree with everything 
except Constitution Week, and it seems to me that perhaps the thing to do is to re-draft 
it. That goes on the record just in the form in which it is presented, and we may forget 
just what it means. I am going to move that the recommendation be referred to the 
Executive Council for their consideration, with power to take such action as they deem 
advisable. 

Mr. Lee: The Committee has no objection to such substitution for my motion re- 
garding the second recommendation. 

Mr. Fautconsr: Does the Committee have in mind some sort of distinction between 
American citizenship and patriotic work? 

Mr. Lee: It does. May I illustrate? The members of this Committee were originally 
Donald W. Stewart, John Breyfogle, Jr., and Mr. Wyman. Of the members of this Com- 
mittee Mr. Stewart, Mr. Weede, Mr. Wyman and myself are and have been for many 
years active members of the American Legion, and making patriotic addresses of one 
sort or another. We did not do that as members of the Bar Association, or something 
that the Bar Association sponsored. We did that for entirely different purposes, and to 
some of us it seems rather ridiculous for the Bar Association, as an organization, to assume 
credit for such matters, when the work done by members of this Association was done 
for reasons entirely separate from their membership. 

Mr. Fautconer: Might there not be some danger, if we undertake to separate these 
functions, that lawyers generally might think it sort of a release from a duty to respond 
on many occasions? 

Mr. Lee: We don’t recognize that, because the response of the lawyers is purely 
voluntary; and it would be the same whether or not there were such a pretended assump- 
tion of duty on the part of the Bar Association. 

Mr. Fautconsr: I had in mind asking iff the lawyers, by and large, do not spend 
enough of their time and energy, and any relief might be taken advantage of? 

Presipent Pratr: Are there any further remarks? We are voting on the question 
of the substitute motion; that the second recommendation of the Report of the Commit- 
tee on Americanization and Citizenship be referred to the Executive Council for action. 

(Motion put and carried, and said recommendation declared referred to the Execu- 
tive Council.) 

Mr. Lez: I move that the Report be accepted and placed on file. 

(Motion seconded and carried.) 

Presipent Pratr: I thank the Committee for this report. It is a fine job. I have 
served on that Committee, and I know that I have made some reports that were not half 
as good. The next will be the Report of the Secretary. 


Report of the Secretary 


Mr. Sran.ey: I do not have any formal report to make on this occasion, for the 
reason that most of the report which might be included in the Secretary’s Report is re- 
flected, more or less, in reports which come to the Association through other committees. 
There is one thing which I wish to say, and this is not in the nature of a report. Nine- 
teen years ago I became secretary of this Association, in 1920, when it had a membership 
of one hundred. The meetings of ‘the Association were held annually in Supreme Court 
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room at Topeka. At that time, in 1920, the first meeting of the Association—it was taken 
away from Topeka and met in Wichita, and we met in the Federal Court room in Wich. 
ita. Thereafter meetings were held throughout the state in various localities until grad. 
ually, as the Association grew from year to year, it was deemed advisable ta confine the 
meetings, except in exceptional cases, to Topeka and Wichita, on account of transporta. 
tion facilities and hotel accommodations. As you all know, our registration will continue 
tomorrow, and as you also know and as I have reported to you, lawyers somehow feel 
lucky if they get their dues paid by the end of the calendar year; so it is difficult to 
ascertain how many members of the Association the calendar year will reflect. I cannot 
report on that at this time. However, we have, not counting men who are members and 
have not sent in their dues but who do regularly, over seven hundred paid up 
members of the Association. We have fifty student members, and I think I can say 
that the membership in the Association for this calendar year will closely approximate 
one thousand members. I would say it is very close to two-thirds of the practicing lawyers 
of the State of Kansas. I also want to make this suggestion; that serious consideration 
be given by the Association to the question of expansion of the Sectional Meetings. They 
were started at Wichita last year, modeled somewhat on the plan of the American Bar 
Association, and have been held this year. It was an experiment, and only one-half a 
day has been given over to these sectional meetings. Attention should be given as to 
whether there are other groups that desire sections. Consideration should also be given 
to whether Sectional Meetings should be given a full day’s session, and the regular mect- 
ing of the Association one day. These are matters for your consideration. I don’t think 
it is necessary to take any particular action, but give them thought and consideration. 


There is one other thing that will come up within the next few minutes, which | 
wish to state here as a recommendation of mine to the Association; and that is that the 
offices of the Secretary and the Treasurer should be consolidated. There is a great deal 
of duplication of work—dues, membership, rules, sending out notices of accounts, and 
a lot of detail, and there is no occasion for duplicating and doubling the stenographic 
work. Much time is lost in getting information from the Treasurer by the Secretary, and 
from the Secretary by the Treasurer. I do want to recommend to the Association that 
when this matter is presented, that we deem it wise to consolidate these two offices. 


I want you to know that it has been a real pleasure to me to have been Secretary 
of this Association, and to have been so honored by the Association over a period of years 
that you have retained me in that office. I have perhaps out-stayed my welcome for the 
reason that there were some things that I desired to see achieved by the Association be- 
fore I passed out of the picture. The Bar Journal has been placed in the hands of Mr. 
J. B. Patterson, as Editor-in-Chief. That was done after a year of careful consideration 
and selection, and I think that whoever has seen the last issue of the Journal under Mr. 
Patterson’s editorship, will realize that the Journal is in safe hands. 


I want to thank you and say to you that I can no longer carry on the activities of 
Secretary of this Association. 

Mr. Lee: In view of the fact that Mr. Stanley has “sung his swan song”—al- 
though I do not think he is a “dying swan”—I think it is only right and proper that the 
members of this Association take some action to show their appreciation of the debt that 
we owe to him for his work. When you consider that he has carried on the work of 
the secretaryship, and performed the duties of Editor-in-Chief of the best Bar Journal 
in the United States, I think you will get some idea of the work that he has done. 
Therefore, Mr. President, I move that a committee be appointed to prepare a suitable 
resolution of appreciation and thanks to Mr. Stanley, and also to purchase some slight 
memento that he can carry on with him in his work with the American Bar Association, 
into which he has gone to follow in the footsteps of his distinguished father-in-law, 
Senator Long—something that will convey to him our appreciation of his distinguished 
services. 

Present Pratt: I want to thank you, Mr. Lee, for saving me the necessity of mak- 
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ing the suggestion. I only wish the pleasure of making the motion could have been 
mine. I want to add this: I was at the regional meeting of the Executive Committee of 
the American Bar Association for this section of the country. When I arrived I learned 
something of the work that is done by the Kansas Association, in comparison with 
other associations; and particularly did I observe the comments on our Bar Journal. It 
is the only Journal that is really functioning under its own power. They all praised it 
and said they didn’t know how it could be done. I said, “There is only one way in which 
it can be done, and that is by the indomitable work of our Secretary.” Are there any 
other remarks? 

(Motion to adopt Report of Secretary made, seconded and carried.) 

PreswenTt Prat: I will appoint upon the Resolutions Committee, to which this 
motion is referred: 


(RESOLUTIONS COMMITTEE) 
George L. Light, Liberal 
Elmer E. Euwer, Goodland 
Harry Warren, Ft. Scott. 
PresiwentT Pratr: The next will be the report of the treasurer, Mr. Clarke: 


Report of the Treasurer 


Topeka, Kansas 
May 3, 1939 
The Executive Council, 
The Bar Association of the State of Kansas, 
Topeka, Kansas. 
Sirs: 

We have examined the Treasurer’s records of the cash transactions of your associa- 
tion for the period July 22, 1938, to April 30, 1939. Our examination disclosed receipts, 
disbursements and balances as set forth on the accompanying statement identified as 
Exhibit “A.” 

The cash balance at July 22, 1938, is stated at the amount reported in the last prior 
audit of the Treasurer’s accounts. Cash balance at April 30, 1939, was verified by count 
of the cash on hand and direct confirmation of bank account balances. 

Recorded receipts and transfers of the two savings accounts and the general checking 
account balance from the previous depository accounted for the deposits acknowledged 
the bank and the cash on hand at April 30, 1939, in the general fund. There were no 
transactions through the special fund bank account other than the transfer of its balance 
to the new depository. 

We reconciled the 1939 dues payments as reflected by the Treasurer’s file of member- 
ship cards to the receipts of dues recorded in the cash book. 

__All disbursements were by check over the signature of the Treasurer. We compared 
paid checks to recorded disbursements and all endorsements were scanned. 


Respectfully submitted, 
Bretsrorp AND Girrorp CoMPANY 
By O. N. Gifford 
Certified Public Accountant 
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THE BAR ASSOCIATION OF THE STATE OF KANSAS 
Robert M. Clark, Treasurer 
Topeka, Kansas 
Cash Receipts, Disbursements and Balances 
July 22, 1938, to April 30, 1939 
Cash Balance July 22, 1938 $6,975.55 
Receipts: 
Dues—Calendar Year 1938— 


Twenty-one $5.00 Memberships 
Six $1.50 Memberships 


Dues—Calendar Year 1939— 


Four Hundred and Twenty-four $5.00 Memberships $2,120.00 
Five $4.50 Memberships 

Nineteen $3.00 Memberships 

Six $1.50 Memberships 

Fifty-four Student Memberships 


$2,289.50 
6.00 


Dues—Advance Collections 
Dues—Excessive Remittances, See Contra 
Bar Journal— 

Advertising 

Sale of Journals to Non-Members 


Torat Receiprs AND BEGINNING BALANCE 


Disbursements: 
Bar Journal—Printing and Distribution 
Officers and Executive Council Expense 
Salaries 
Postage, Cards, Stationery and Supplies 
Refund of Excessive Remittances of Dues 
Induction Dinner 
Payroll Taxes 
Audit Fee 


$2,638.18 
Cash Balance April 30, 1939 $7,129.12 


Cash Balance April 30, 1939, Represented by: 
Checking Account, Merchants National Bank, Topeka, Kansas $3,845.62 
Checking Account, Special Fund, Merchants National Bank, 
Topeka, Kansas 3,238.50 
Cash on Hand—-Checks from Members Deposited 5-2-39 45-00 


$7,129.12 


SSS el 
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Mr. Crark: This principal item, you will note, is the publication of the Journal, 
which amounts to about $1,500.00 for three issues. The other larger items are the salaries 
of officers and expenses of the Judicial Council. I move the adoption of the Report. 

(Motion seconded and carried.) 

Mr. Crark: There is one thing in addition to this report, and that is some statement 
from the members of the Association as to whether it is advisable for the Secretary or 
Treasurer to issue membership cards. Some members desire them; others do not care. 
There is a possible expense for issuing these of about $80.00. I would like to have a 
showing of hands as to whether this is worth-while—whether you would like membership 


(Showing of hands indicated that a majority did not care to have cards.) 

Mr. Srantey: I would like to ask Mr. Clark whether he wants to bring up the 
question of consolidation. 

Mr. Crark: I don’t know the history of the setting up of the fund for the Restate- 
ment of the Law. Some time ago the Treasurer was directed to set up $1.50 from each 
membership which was to be used, if necessary, by the Committee on the Restatement 
of the Law. Now we have in that special fund $3,238.50, and I see no reason why that 
cannot be consolidated with the General Fund, and if this committee or any other com- 
mittee desires an appropriation, the Executive Council can make such appropriation. I 
move that we consolidate the two funds into one fund. 

(Motion is seconded, put and carried.) 

Mr. Pratt: It is so ordered; and the funds will be consolidated. 

Mr. Pratr: The next in order is the introduction of Governor Ratner. I am in- 
formed that he cannot be with us today, but will be later in the session—this evening, 
I think. 

Mk. Pratt: I will now call for a 


Report of the Special Committee Upon (Constitution 
and By-Laws 


Mr. Warren H. Wurre: It has been a number of years since the Constitution and 
By-Laws of this Association have been revised—five or six years, I think—and as indi- 
cated here today the size of the Association and the scope of its activities ‘have been 
greatly broadened, and it becomes appropriate to do a little revising of the Constitution 
and By-Laws. A draft of the proposed revision was prepared by Mr. Clark, of the To- 
peka Bar, and submitted to the Executive Council at their meeting last year. It was gone 
over by the Executive Council and referred to a committee composed of Mr. Sheridan, 
Mr. Flood, Mr. Stanley and myself, and we have suggested some changes. There are no 
radical changes in the Constitution, nor in the By-Laws. I assume that you are all fa- 
miliar with the terms of the present Constitution and By-Laws, and for that reason about 
the only thing you will want to hear from me will be the proposed changes. 

There is nothing in the old Constitution and By-Laws about the handling of the 
Bar Journal. That is one of the important activities of this Association, but there is 
nothing about it in the Constitution or By-Laws, and we have attempted to take care 
of that by a short provision. 

In addition, the old Constitution provided for the election of three delegates to the 
American Bar Association, and we have only been electing one. We have made that 
correction. 

We have transferred a few clauses from the Constitution to the By-Laws, and short- 
ened the Constitution a little bit. 

The principal thing in the Constitution is the change which has just been recom- 
mended by our Secretary, and that is the consolidation of the offices of Secretary and 
Treasurer, and that is provided for in the new Constitution. The new Constitution, as 
revised, provides for a president, a first vice-president, a second vice-president, and an 
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Executive Council of seven members, one to be chosen from each Congressional District, 
those from the Fourth, Fifth, Sixth and Seventh to be chosen during the odd numbered 
years, and those from the First, Second and Third districts to be chosen in the even 
numbered years. There are still four officers after adding the second vice-president and 
consolidating the offices of secretary and treasurer. 

The old Constitution and By-Laws provided no method for repeal or amendment, 
and I don’t know how we are going to get rid of it, but we prepared) a new one. In the 
new one we have provided that the Constitution may be amended by a twothirds vote 
of the members of the Association present; and that the By-Laws may be rescinded or 
adopted by a majority vote of the members present and that they shall take effect im 
mediately; but that all officers shall serve out their terms. 

Now in the By-Laws or old Constitution there is no provision for dues. Apparently 
our officers have been collecting dues without any authority whatever, so we thought it 
might be well to remedy that defect, and we have provided that the first year’s admission 
be $1.50, the second $3.00, the third year $4.50, and the rest of the years $5.00. Now law 
school students from the University and Washburn College may be received as associate 
members and receive the Bar Journal at $1.50 a year. 

Now Section 4 of the By-Laws relates to the handling of the Bar Journal. That 
activity has become increasingly important. 

Those few clauses I have called attention to cover all changes of any importance, 
other than formal changes which have been made by your Committee. In as much as 
our present Constitution and By-Laws contain no method by which they can be repealed 
or amended, I move that this Constitution and By-Laws, as approved by the Executive 
Council be adopted. 

(Motion seconded, and upon being put to vote the President announced that the 
motion was carried.) 


(For Constitution and By-Laws see page 158.) 


Present Piatr: We have with us a Past President of this Association, who is now in 
failing health and unable to appear actively before us. He is past eighty years of age— 
Mr. William Osmond, of Great Bend. I will ask him to stand. (Applause.) 

Preswwent Pratr: I have a letter here from one of our members, the Honorable 
William Easton Hutchinson, who says that this will be the first time that he has missed 
a meeting of the Bar Association in forty or fifty years; but because of having been se- 
lected as a delegate to the Presbyterian General Assembly it will be impossible for him 
to be here, and expresses his regrets. 

Present Pratt: The next in order is the report of the Committee on Legal Edu- 
cation and Admission to the Bar by Mr. Edwin M. Boddington: 


Report of Committee on Legal Education and 
eAdmission to the Bar 


To the Bar Association of the State of Kansas: 


Your Committee of the Bar Association of the State of Kansas, to which was assigned 
the subject of Legal Education and Admission to the Bar, begs leave to report as follows: 


I. 


Since there is no formula or set rule or regulation directing or limiting our field of 
inquiry and effort, the members of your Committee have studied the many questions 
which have arisen, the problems involved, and have earnestly sought ways and means of 
raising the standard of admission to the bar and the conduct of the bar which are evi- 
denced in other states of the union. The Bar Association of the State of Kansas followed 
the recommendation of this Committee in 1936 at Wichita, Kansas. Thereafter the 
Justices of the Supreme Court of Kansas gave life to that recommendation by the pro 
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mulgation of Amended Rule 39, which requires a Bachelor of Arts degree and a Bachelor 
of Laws degree as pre-requisites to the examination of such candidate by the Board of 
Law Examiners. So the State of Kansas has again pioneered in a most important field. 
If such rules are adhered to and zealously enforced, it should at least provide the future 
public with an intelligent Bar. Many excellent lawyers were heretofore admitted to the 
Bar of Kansas without such an educational background, but those who have succeeded 
and forged ahead and made their mark in the Kansas Bar have schooled and educated 
themselves by a continuous study in literature, science, economics, etc. In the busy 
world of today with its quick, kaleidoscopic changes in social, business, taxation and 
governmental affairs, the leisure off the past has flown, so it is now almost an inhuman 
task for a neophyte at the bar to educate himself in the profession and at the same time 
study to supply the lacking background of learning. Consequently a neophyte at ithe 
bar today must come prepared with that educational background which should enable 
him to cope with modern situations within the rules of the law. 

We commend the Bar Association of the State of Kansas and the Justices of the 
Supreme Court of Kansas for their recognition and inauguration ‘of this essential pre- 
liminary, educational requirement, and urge that there be no deviation from that 
course. In fact, your Committee feels that the rule could be strengthened by recognizing 
only those for admission to the bar who have completed their course of study in a law 
school fully accredited and recognized by the American Bar Association. 


II. 

Assuming that the educational qualification is now established, your Committee then 
makes inquiry to find other and better safeguards ‘so that the public will have better 
legal advice, and that the law profession will merit greater public esteem. We consider 
the man, his fitness, his attributes of honesty, integrity, ability and foresight. But here 
we find no scientific basis, gauge, formula or rule for such delicate evaluation. The 
psychologists have not as yet evolved a test which will disclose ability to resist temptation 
in any particular individual. Consequently at present we must depend upon signatures 
appearing on a mere application, which signatures are frequently’ hurriedly obtained, 
under circumstances allowing little time for reflection. Study should be made to devise a 
plan for proper and suitable character examinations other than the mere existing formal- 
ities. Undoubtedly, political, social and friendly feelings toward a known applicant enter 
into the matter of signing a mere formal application, thereby depreciating the real value 
that such application was intended to have. If the Bar were properly financed we would 
suggest a careful check-up, modeled on a personal check-up now made by the Department 
of Justice for prospective special agents, and that such a check-up be made long prior to 
the time that the applicant has finished his course of study, and again prior to the time 
of the bar examination. 

We recommend a further study of character examination standards, and suggest as 
a basis for such study the article appearing in the Journal of our American Bar Associa- 
tion for September, 1938, page 776. 


Ill. 

Strict investigation should be made of each lawyer who transfers into Kansas from 
sister or foreign states. Since the National Conference of Bar Examiners maintains a 
service to investigate lawyers who wish to transfer from one state to another, and who 
wish to make application to the latter state for admission to the bar, we urge and recom- 
mend that the Kansas Board of Law Examiners avail itself of this service, if it has not 
already done so. Incidentally, twenty-six states and the District of Columbia and Hawaii 
now use this service, and we feel that so valuable a service should not be overlooked 
in Kansas. 

We feel that the subject of legal education and admission to the bar has been well 
considered, and that Kansas has made about all the advances possible and practicable 
to date. However, we respectfully urge a closer cooperation and association of every 
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member of the Bar of Kansas in a genuine endeavor to raise the educational standards 
and improve the relationship of the Bar of Kansas to the Kansas public. 


Respectfully submitted, 


F. J. Moreau 
Rovussgau A. Burcu 
Artuur S. HumpHrey 
Paut R. Kitcu 
Jay Kyie 
Paut W. AppLecaTe 
and 
Epw. M. Boppincton, Chairman 


Presipent Pratt: As the report contains no special recommendations, it is not neces. 
sary to place its adoption in the form of a motion. The report will be ordered filed. 

Presipent Piatr: We will now receive the report of the Committee on Professional 
Ethics. 

Mr. Sreerman: I think probably a report of this Committee is unnecessary. As 
you all know, the work of this Committee is such than any detailed report would neces- 
sarily go into personalities, and that cannot be done. It has been the policy of the Com- 
mittee, where a person has been complained about, that we give it consideration in that 
we do not refer it to the Bar Board for disbarment on their first offense; and I think 
the report should not disclose any offenses where they have not been called on the carpet 
before. I have prepared a short report, but in the future it seems to me that the report 
should be filed without placing it on the program for discussion, and take up the 
time of the Association. 


Report of Committee on Professional Ethics 


To the State Bar Association of the State of Kansas: 

Your Committee on Professional Ethics submits the following report: 

Following the recommendation set out in the report of the Professional Ethics Com- 
mittee at the last meeting of this Association and as adopted (K.B.A.J. August, 1938, page 
58), your President appointed three members to this Committee from each Congressional 
District, and this additional personnel in the Committee has assisted in expediting the 
work in connection with the investigating and reporting of complaints involving pro- 
fessional ethics. 

The increase in the number of members of the Committee did not change the pro 
cedure followed heretofore. The complaint is sent directly by the Chairman to the mem- 
ber of the Committee residing geographically nearest the attorney against whom a com- 
plaint has been filed. After completing the investigation, a written report is prepared 
by the member of the Committee making the investigation and forwarded to the Chair- 
man. If the report involves matters which should go to all members of the Committee, 
copies are forwarded to the members of the Committee for their further consideration. 
Complaints are dismissed and terminated by the Chairman where the recommendation is 
made by the member making the investigation that it be dismissed or where restitution 
is made to the complainant. In such cases the Chairman notifies the complainant of the 
result of the investigation. 

During the past year the Committee has given consideration to thirty-one complaints, 
the complaints coming from attorneys in other states, the President of the Association, 
the Secretary of the State Board of Law Examiners, as well as individuals. All of these 
complaints have been investigated or are in the process of investigation at this time, and 
from those which have been investigated and reported upon twelve were dismissed, not 
being meritorious in the opinion of the member of the Committee making the investiga- 
tion. Five complaints were dismissed after restitution had been made by the attorney. 
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At the time of the writing of this report, there has been no recommendation made to 
the State Board of Law Examiners instituting disbarment proceedings, however, there are 
grievous matters in the process of investigation which ultimately will result in such 
recommendations being made. 

The Committee feels that the appointment of three members from each Congres- 
sional District has materially assisted in the work to be done by the Committee and that 
the Committee in the future should be of that size. The suggestion in the report, and 
as adopted by the Association in 1938, that a Chairman be appointed in each District, was 
not followed due to the fact that the Chairman found that it was necessary for him to 
correspond directly with the member making the investigation. Therefore, it is the 
recommendation that the provisions heretofore adopted for the appointment of a Chair- 
man in each of the Congressional Districts be eliminated and that all matters pertaining 
to the work of the Committee be handled or cleared through the General Chairman. In 
this way the General Chairman can know what progress is being made as to each com- 
plaint filed with the Committee. 

Respectfully submitted, 


Everett E. Sreerman, Chairman Roscor Kino 
Epcar BENNETT Ray Letron 

L. J. Bonn Ep S. McAnany 
B. M. Dunnam Frep A. Mann 
Ecmer E. Euwer Ray Prerson 
James L. Gate Watrter B. Patrerson 
Crarence M. GorriLy LaRue Royce 
Roscoz W. Graves Cuas. VANCE 
Lew A. Hasty Tink VEALE 
Harry O. JANICKE C. C. Witson 
Jay Jenson Max Wyman. 


Mr. SreerMan: I move that the Report of the Committee be accepted and filed 
of record. 

(Motion seconded and carried.) 

PresipenT Pratr: The next in order will be the Report of the Committee on Amend- 
ment of Laws and Uniform Legislation by Mr. Bernard L. Sheridan: 


Report of Committee on Amendment of Laws 
and Uniform Legislation 


To the Bar Association of the State of Kansas: 

Your Committee is obliged to report with extreme regret that notwithstanding the 
unusual efforts put forth by the Committee to the end of bringing about the enactment of 
the uniform laws recommended by the last meeting of the Association, the Legislature 
of Kansas did not place any of these acts on the statute books. Unfortunately for the 
purposes of this Committee, there were so many measures of commanding importance 
and such a multitude of legislative innovations before the body for its consideration, 
that the members were severely handicapped for time and under the pressure exerted by 
influential groups, they were unable, apparently, to find an opportunity to give proper 
consideration to the passage of the uniform acts. 

It will be recalled that by the leadership of separate committees of this Association, 
the Corporation Code and the Probate Code, both recommended by the Association, were 
presented to the solons with such vigor and persistence that these two acts alone crowded 
a great many other matters off the legislative calendar.. Although your Committee did 
not directly handle these two important amendments, we are proud of the fact that 
we had some small part in the work and are gratified at the success of the special com- 
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mittees in bringing about the passage of these great measures, thus bringing to a cul. 
mination an effort which has received major attention from this Association for many 
years. 

But while your Committee failed in its main program, yet through the efforts of 
individual members of the Committee and the Commissioners for Kansas, we feel that 
we have made marked progress in the advancement of the general idea of uniform legis 
lation. Through the efforts of Senator Kirk Dale and Senator Harry Warren and others, 
our program was placed before the Legislature and we have a good opening wedge for 
the next session. 

In view of the fact that the Corporation Code and the Probate Code have now been 
enacted into law, your Committee recommends that an intensive effort shall be made 
to enact such uniform laws as may be recommended by the Association. This committee, 
in our opinion, would profit by a study of the methods used in connection with the 
passage of these two measures. It is believed that the best method of approach is to select 
several of the most appropriate laws and see that these are brought to the attention of 
and approved by the Legislative Council well in advance of the legislative session and 
also see that the bills secure the recommendation of as many individual members of the 
Legislature as can be obtained and also the indorsement of the Governor and as many 
of the leading executives of the State government as possible. 

In view of the increasing interest in uniform legislation throughout the United 
States, it seems advisable to this Committee that the State Bar Association would be justi- 
fied in spending some money to assist with this program. It will be remembered that a 
large part of the expenses of the Conference of Commissioners on Uniform State Laws 
and Proceedings are borne by the American Bar Association. It is the opinion of the 
great majority of the members of that Association, that this money is well spent because 
the importance of this movement is becoming increasingly apparent. Unfortunately, 
it has been impossible for many years to persuade our Legislature to provide any appro- 
priation for the expenses for the Commissioners for Kansas and these gentlemen have 
been obliged to pay such expenses, which ‘are heavy, out of their own pockets. This 
Committee urges that the Legislative Council should recommend a fair appropriation 
sufficient to partially reimburse the Commissioners for the expenses thus paid.! The 
soundness of such a recommendation is demonstrated by the fact that a great majority of 
the State Legislatures freely and without hesitation make adequate provisions for such 
purpose. The time is ripe for united effort. If it is made, success is assured. 

Your Committee recommends the appointment of a special committee to make a 
study of our present system of criminal law, including particularly the criminal code 
and the provisions for the handling of convicts. It is regarded as necessary that this 
study be made in view of the wide-spread criticism by the press and public of criminal 
procedure, criminal law and prison administration. If reform or amendment is not neces- 
sary, the report of such a committee would be an effective answer to such criticism and, 
in truth, about the only effective answer which can be made. Of course, this study and 
survey will require a great deal of time because the field to be covered is a very broad one. 
Also, the important and far reaching effects of such a study prohibits a hasty conclusion. 
Consequently, it is imperative, in the opinion of this committee, that the survey should 
be immediately begun. 

While some of the following uniform acts have already received the approval of 
this Association, this Committee recommends that all of the following uniform acts shall 
be adequately presented to the next session of the Legislature, to-wit: the Aeronautics 
Act, the Bills of Lading Act, the Stock Transfer Act, the Narcotic Drug Act, the Part- 
nership Act, the Fiduciary Act, and the Unauthorized Insurers Act. While your Com- 
mittee realizes that this is an ambitious program, yet it is remembered that nearly all 
of these acts have been presented to the Legislature and the ones not presented, includ- 
ing particularly the Unauthorized Insurers Act, are so plainly desirable that the program 
stands a very good chance of success. 

Your Committee further recommends the close attention of the members of this 
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Association to the program and the work of the Conference of Commissioners on Uni- 
form State Laws and Proceedings. It is felt that every lawyer who becomes acquainted 
with this program will serve as an effective unit in the advancement of the work. 


Respectfully submitted, 


Oris S. ALLEN 

W. H. Vernon 

Kirk Dae 

A. Harry Crane 

C. H. Pucu 

Joun W. Breyrocte, Jr. 
Bernarp L. SHermwan, Chairman 


Mr. Sueripan? Mr. President; I move the adoption of the Report as read. 

(Motion seconded and carried.) 

Mr. Sueripan: Also, as a part of the work of the Committee on Amendment of Laws 
and Uniform Legislation, we desire to offer the following 


RESOLUTION 

Whereas, it is a well recognized fact that crime is often the result of poverty, disease, 
intoxicating liquor, narcotics, or disordered or deficient mental conditions and that science 
can do much, if properly applied, to prevent crime and relieve persons afficted with crim- 
inal tendencies, and, 

Whereas, the Legislative Council appointed to serve during the years 1937 and 
1938 composed of the most distinguished members of the 1937 Senate and House of 
Representatives, together with the Research Department and a special representative of 
the United States Department of Justice loaned to the State of Kansas for the purpose of 
aiding and advising the Legislative Council with reference to prison conditions in the 
State of Kansas, and, 

Whereas, such research developed the fact that the prison system in the State is in- 
efficient, exceedingly expensive, and very much out of date, and, 

Whereas, said Legislative Council, as a result of its investigation and study, prepared 
a report on the state institutions to the State Legislature and proposed for adoption a 
number of bills for the reorganization of Kansas prisons on a more efficient, economical 
and equitable basis, including the recommendation of the adoption of facts upon the 
following subjects: 

1. An act to enable the state to make use of federal funds, for the purpose of assist- 
ing in the initial expense of carrying out the program. 

2. An act providing that the mine at the State Penitentiary be governed by the state 
mining laws for the protection, not only of prisoners working in the mine but of guards 
and others who are required to remain in the mine in the performance of their duties. 

3. An act to provide for the extension of probation and parole to any offender, ex- 
cept a murderer, or a traitor, under certain safeguards set forth in the act. 

4. An act providing for the establishment of a 48-hour week for prison officers to 
pete y place of the present system which requires officers to work from 56 to 84 hours 
a ‘ 

5. To provide institutional industries for the state institutions, in order that the in- 
mates may be employed at all reasonable hours in useful occupations which will train 
them to better care for themselves after being released from the institution. 

6. To provide for the establishment of a receiving prison to which all convicts should 
first be committed, for the purpose of receiving an exhaustive examination, mentally, 
physically, and historically, for the purpose of ascertaining as far as possible the proper 
treatment for the convict and to administer such treatment as may be necessary for his 
well being and prepare him to lead an exemplary life after he leaves the institution. 
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7. To provide for the establishment of a board of probation and parole, not more 
than two members of whom should be of the same political party, and to remove the 
board from partisan politics, and providing power to the Governor to appoint in any 
county a committee of not more than five persons who shall cooperate with the State 
Board of Probation and Parole and its officers in the supervision of all persons on proba- 
tion or parole, said members to serve without pay. 

8. To provide for the employment of prison officers and employees on the merit 
system, without regard to partisan politics, and to provide for the establishment of stan- 
dards for the selection, discharge, promotion and demotion of officers and employees and 
for working conditions and other related matters pertaining to said employees. 

Now Therefore Be it Resolved by The Kansas State Bar Association that it endorse 
the program for reorganization of the prison system in Kansas, as above outlined and as 
recommended by the Legislative Council in 1938. 

Mr. President, your Committee offers the foregoing Resolution, and moves its 
adoption. 

(Motion seconded and carried, and Resolution is declared adopted.) 

Mr. SHeripan: I now desire to offer the further Resolution, in connection with this 
report: 

RESOLUTION 

Now, Therefore, Be it Resolved by the Kansas State Bar Association: “That whereas 
the laws of this state relating to crimes and punishments are in many respects inadequate, 
ineffective, inefficient, and do not accomplish the purposes for which they are intended; 
and the only purpose for which the State has a moral right to inflict ‘punishment for 
violation of its laws, namely, the protection of society from those who cannot be trusted 
while at liberty to respect the laws of this state and the rights of their 'fellowmen; and, 

“Whereas many of the laws relating to crime and punishments are more severe than 
is justifiable and do not accomplish the reform of the criminal or the prevention of 
crime, but on the contrary tend to increase crime and to force men, who have been con- 
victed of offenses, back into crime, upon their release, because of the fact that they are 
not assisted by the State in finding useful occupations in which they can earn a legiti- 
mate living, and, 

“Whereas the State makes no provision for the care and support of the family of the 
man sent to prison while he is confined but in many cases leaves the family destitute and 
in effect sentences the wife to hard labor during the same term as that served by her 
husband. 

“Now, Therefore, Be it Resolved by the Kansas State Bar Association that a special 
committee be appointed by the President of this Association, whose duty it shall be to 
make a careful study of the laws of this State, relating to crimes and punishments and to 
make recommendations of amendments and changes to said laws, which recommenda- 
tions shall be reported to this Association for consideration at its next annual meeting. 

“Be it Further Resolved: that said committee cooperate as far as possible with the 
Legislative Council and the Research Department thereof, to the end that its recom- 
mendations may have the approval and support of the Legislative Council.” 

Mr. President, I move the adoption of this Resolution. 

(Motion seconded and the Resolution is declared adopted.) 

(Nore sy Reporter: President Platt introduced to the Association Miss Laura 
Ronrgr, of Junction City, who related her experiences as a guest in attending a meeting 
of barristers and advocates upon a recent visit to London, England. Her observations were 
very interesting, and her comments were spiced with originality and humor.) 


PresiweNT Piatr: The next upon our program is the Report of the Committee on 
Local Bar Associations by Mr. Carl Ackerman: 
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Report of Committee on Local Bar - Associations 


To the Kansas State Bar Association: 

We, your Committee on Local Bar Associations, beg leave to report as follows: 

The committee has again endeavored to get information from each county in the 
state as to the Local Bar Associations by writing to the President of the Local Bar 
Association, or County Attorney, in each county enclosing an inquiry blank, and in 
response to our first letter we received fifty-eight replies. A second letter was mailed, 
together with the inquiry blank, and in response to our second letter we received thirty- 
six replies, leaving eleven counties from which no reply was received, and the counties 
from which we have no report are as follows: 


Franklin, Montgomery, Morris, Riley, Wabaunsee, Sheridan, Mitchell, Re- 
public, Kearney, Haskell, and Ness. 


This is an improvement over our effort last year to get a report from each county, as 
there were twenty-one from which we had no report last year, and of the counties from 
which we had no report last year only five failed to report this year, so from Morris, 
Wabaunsee, Sheridan, Kearny, and Ness counties the committee has been unable to 
get a report for the last two years. 

The district associations in the state larger than judicial districts are three. The 
Northwest Kansas Bar Association is composed of members of the Bar of each of the 
twenty-six counties in the Sixth Congressional District. The present officers of that 
association are: 


President, A. H. Miller, Salina 
Vice-President, J. S. Parker, Hill City 
Secretary-Treasurer, J. C. Ruppenthal, Russell 


This association holds annual meetings, and to a great extent their programs are along 
the line of the State Bar Association programs. The Southwest Kansas Bar Association 
is composed of members of the Bar of each of the twenty-seven counties in Judicial 
Districts Nos. 20, 31, 32, 33, and 39, and the officers of that association are: 


President, O. G. Underwood, Greensburg 
Vice-President, Karl Miller, Dodge City 
Secretary-Treasurer, Kenneth A. Scott, Garden City 


The Central Kansas Bar Association is composed of members of the Bar of Clay, 
Dickinson, Geary, Lyon, Marion, Marshall, Morris, Pottawatomie, Wabaunsee, and Riley 
counties, and the present officers are: 


President, W. R. Carpenter, Marion 
Vice-President, Charles Hughes, Manhattan 
Secretary-Treasurer, C. L. Hoover, Junction City 


The last two named associations hold semi-annual meetings at which general pro- 
grams of interest to the profession are presented, and a get-together meeting is held 
around the banquet table. 

All of the judicial districts of the state composed of but one county have Local Bar 
Associations, and are designated by the name of the county instead of the number of 
the judicial district, and the following are active and hold regular and special meetings 
and programs for the benefit of the members: 


The Topeka Bar Association, Third Judicial District 
Wyandotte County Bar Association, 29th Judicial District 
Cherokee County Bar Association, 11th Judicial District 
Crawford County Bar Association, 38th Judicial District 
Sedgwick County Bar Association, 18th Judicial District 
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Sumner County Bar Association, 25th Judicial District 
Montgomery County Bar Association, 14th Judicial District 

(This information pertaining to Montgomery County Bar Association 
was obtained by the Chairman from personal observation and not from a 
report from the Montgomery County Bar.) 

The Leavenworth County Bar Association, First Judicial District; the Atchison Coun. 
ty Bar Association, Second Judicial District; the Labette County Bar Association, 16th Ju- 
dicial District, and the Cowley County Bar Association, 19th Judicial District, meet occa- 
sionally when called together by the officers, but have no regular meeting dates or 
programs. 

The Fourth Judicial District Bar Association composed of members of the Bar of 
Anderson, Douglas and Franklin counties, the Seventh Judicial District Bar Associa- 
tion composed of the members of the Bar of Neosho and Wilson counties, the 25th Judi- 
cial Bar Association composed of Barber, Harper, Kingman, and Pratt counties, hold 
regular and special meetings at which programs for the benefit of the profession are 
presented, the programs consisting of speaking and banquet. The 13th Judicial Bar 
Association composed of members of the Bar of Butler, Greenwood, Elk, and Chav- 
tauqua counties, is presumed to hold annual meetings, but the 1937 meeting to be held 
in Greenwood county has been postponed from time to time and no meeting yet held, 
but the latest reports are that we may expect a notice at any time of the date of the 
ee oe ee Wee ge See Clee referred to last year may soon be made 
a reality. 

The following named Local Bar Associations of the counties named are active, 
and have officers elected and have stated dates for meetings, at which time matters of 
interest to the profession are discussed, and ofttimes social entertainments are held: 

Washington, Marshall, Brown, Jackson, Douglas, Anderson, Allen, Dickinson, 
Pottawatomie, Lyon, Osage, McPherson, Harvey, Sumner, Butler, Saline, Seward, 
Ford, Edwards, Kingman, Reno, Barton, Finney. 

The following named counties have Local Bar Associations that are what may be 
called inactive, the most of them have officers elected, and meetings are held at the call 
of the president, the meetings are generally informal, but ofttimes matters pertaining 
to the profession or matters in which they are interested are discussed: 

Jefferson, Johnson, Miami, Bourbon, Labette, Chautauqua, Clay, Marion, 
Geary, Cheyenne, Sherman, Ellis, Jewell, Pratt, Barber, and Harper. 

All of the other counties reporting have no Local Bar Associations, but most of them 
affiliate with some district association, although there are a few that do not affiliate with 
any district association. 

A few reports are made that there is an effort being made to! organize a judicial 
district association, and that others are in a receptive mood. 

A number of suggestions have been made by those answering the questionnaires 
for the improvement of the conditions of the Bar, and among them the following: 

Integrate the Bar. 

Keep insurance men, bankers, abstracters, and real estate agents from practicing law. 

Urge continuous effort be made to develop better relations between public and 

lawyers. 

A more fraternal attitude on the part of older members of the Bar to the young 

lawyers. 

There should be more meetings of Local Bar Associations; the President of the State 

Bar Association should visit them. 

Compel every practicing lawyer to be a member of the State Bar Association. 

Speed up the judicial machinery, especially at the trial court. 

And last and perhaps most important, “get us more and better business.” 

Many answers to the questionnaires state that the members of their Bar get more 
benefit from attending the District Bar Association than from attending the State Bar 
Association. 
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The recommendations of the committee are to a great extent similar to the recom- 
mendations made last year, in that where there is a sufficient number of members of the 
Bar in any county to maintain an active association that a local county association be 
formed, but that in counties where there is not a sufficient number of members of the 
Bar to maintain an active association that they should become part of an association 
formed by the members of the Bar of the judicial district in which they are situated, and 
therefore recommended that a bar association be formed in each judicial district of 
the state. 

The committee is of the opinion that some help from the officers of the State Bar 
Association would result in the formation of a number of judicial district bar associa- 
tions, and therefore recommend that the incoming officers of the State Bar Association 
take such steps as may be necessary to assist in the formation of such. 

The answers to the questionnaires submitted by the committee indicate that there is 
an apparent indifference or lack of interest on the part of many members of the Bar to 
local, district, or state associations; and the committee recommends that extraordinary 
efforts be made to enlist the interest and support of every member of the Bar in local, 
district and state associations. 

Respectfully submitted, 


Cart AcKarMaN, Sedan, Chairman 
Georce Srerxin, Wichita 
LeRoy Braprrecp, Neodesha 
Marx H. Apams, Wichita 
Kewnnetu A. Scorr, Garden City 
Ratpx F. Gienn, Topeka 
Art Fiemine, Garden City 

Mr. Ackarman: Mr. President, I move the adoption of the report. 

(Motion seconded and carried, and Report ordered adopted and filed.) 


PresipeNT Pratt: The next in order is the Report of the Committee on Annotations 
and Restatement of Law by Mr. W. D. Jochems: 


Report of Committee on «Annotations and 
Restatement of the Law 


Your Committee on Annotations and Restatement of Law reports that a meeting 
was held in Topeka following the appointment of the committee. At this meeting there 
were present: Hon. Rousseau A. Burch, P. W. Viesselman, Howard A. Jones, Franklin 
Corrick and W. D. Jochems. 

The matter of the annotations of the various subjects upon which the American Law 
Institute has made a restatement of the law was discussed and it was found that some 
progress had been made. Professor P. W. Viesselman, of Kansas University, had been 
working upon the annotation of the subject of “Agency.” Prof. W. J. Brockelbank, of 
Kansas University, had been working on the annotation of the subject “Conflict of Laws” 
and the subject of “Trusts.” Dean Fred J. Moreau, of Kansas University, had done some 
work on the subject of “Torts.” 

The matter of having the various subjects assigned to some person who would agree 
to work out the annotations was then discussed and as a result of this meeting, we now 
wish to report that Professor Kenneth W. Wagner of Washburn College has agreed to 
work out the annotations on the subject of “Property,” Professor A. M. Hambleton, of 
Washburn College, the subject of “Contracts” and Professor E. D. Osborne, of Wash- 
burn College, the subject of “Restitution.” 

Professor Viesselman has completed the annotation of the subject of “Agency” and 
this will be printed and ready for distribution sometime in the near future. 

This leaves only one subject now completed by the Institute which has not been 
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definitely assigned, but we believe that some one of the instructors in the Law Depart. 
ment at Kansas University or Washburn College will assume responsibility for this 
subject at the beginning of the next school term. 

In connection with this work, those who are doing the supervising, have been 
using students who have been paid by the National Youth Administration. Under the 
rules of the National Youth Administration, the payments cannot be made to students 
after they attain the age of twenty-five years and some of those who are working on the 
making of the annotations reported that this causes some hardship in cases where sty. 
dents are working upon the annotations at the time they reached the age of twenty-five 
years. It was found preferable to continue them on the work as long as they remained 
in school and your committee agreed that in such instances as the students would be 
ineligible for further payments under the NYA because of attaining the age of twenty-five 
years, the committee would recommend to the State Bar Association that out of the funds 
of the Association provided for the work of annotations of the restatement of the law, a 
sufficient amount be advanced to take care of such students as long as they continued 
to work upon the annotations. 

We have every reason to believe that the work of making the annotations is pro 
gressing satisfactorily and that they will be completed and printed for distribution as 
speedily as possible. 

With reference to the matter of payment to such students who are working on the 
annotations and attain the age of twenty-five years and who are no longer eligible to 
draw monthly payments from the National Youth Administration, we respectfully ask 
that this Association authorize its proper officers to pay such students the same amount 
monthly which they are drawing from the NYA until the completion of their work. 

To the above named gentlemen who are so generously assisting in this work of 
annotating the various subjects, and to Justice Allen of the Supreme Court, who also did 
some preliminary work on one of the subjects prior to the time he was elected to the 
court, we wish to extend the thanks and appreciation of the committee and of the Bar 
Association of the State of Kansas. 

Respectfully, 


W. D. Jocrems, Chairman 
Hon. Rovsszau A. Burcu 
FRANKLIN CorrIcK 

J. C. RuppenrHat 

P, W. ViessELMAN 
Howarp A. Jongs 


Mr. Jocuems: I move the adoption of the Report. 

(Seconded.) 

Presipent Pratrr: The Report carries with it some provision for carrying out the 
work that is being done by National Youth Administration students, and compensation 
therefor. 

Dean Moreau: I wish to mention that when the Annotations on the Law of Trusts 
was just about ready to be sent to the printer, one young man working on that book 
passed the age of twenty-five years, and the Professor in charge continued on the work 
with funds out of his own pocket. In certainly would be a fine thing if we can have 
that taken care of. 

Mr. Jocnems: I think under those conditions we should refund to Professor Brockel- 
bank the amount which he advanced. I make a motion to that effect. (Seconded.) 

PresipeNT Pratt: It is moved and seconded that we make some provision for the 
payment of these NYA students who perform this work without compensation; and also 
to reimburse Professor Brockelbank. 

(Motion carried.) 
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PresiwentT Pratr: I think this is the first time that every report has been made at 
some length. Ordinarily, we get through more rapidly than today. I want to say that 
the pleasure has been mine in working with the Junior Bar Conference, and it speaks 
for a splendid future for the American Bar and assures us that some day the legal pro- 
fession will be in the hands of these young men. I desire to call upon 

Mr. Rosert M. Crark: Mr. President, and members of the Association: About five 
years ago, back in 1934, the younger members of the Bar, both state and national, felt 
that perhaps there was not any place for them in your Associations except to partake 
of the refreshments. Back in 1934 a handful of young lawyers gathered at Milwaukee 
and appealed to the American Bar Association for recognition. There was formed the 
Junior Bar Conference of the American Bar Association. Since that time, sections of 
that Association have been set up in various states of the Union, and today there are 
approximately seven thousand young men under the age of thirty-six, who are members 
of the Junior Bar Conference. Kansas has taken an active part, with 186 young lawyers 
who are members of the Conference. It is my pleasure to introduce Ronaup J. Fouuis, of 
St. Louis, who has been elevated to the position of Chairman of the Junior Bar Con- 
ference of the American Bar Association. 


Mr. Fouuts: Mr. President, and members of the Kansas Bar Association: It is a real 
pleasure to be able to come before you, because so many members of the Bar of this state 
have given us such loyal support. As Mr. Clark remarked about the work that he has 
had with the Junior Bar Conference, this year brings to my mind the contrast between 
the older lawyers and the Junior Bar, as to what the situation is today and five years ago. 


(For Address of Ronald ]. Foulis see page 8.) 


Wuereupon, President Platt announced an adjournment until 10:00 a.m., Saturday, 
May 27, 1939. 
MORNING SESSION, SATURDAY, MAY 27, 1939 


The convention was called to order at 10:00 a.m., by President Platt. 
PresipENT Pratr: Before proceeding with our program I will appoint upon the 


NOMINATING COMMITTEE 


Walter T. Chaney, Topeka 
Douglas Hudson, Ft. Scott 
J. B. Patterson, Wichita 


PresipENT Pratr: The first upon our program this morning is the Report of the 
Committee on the Illegal Practice of Law, by Claude I. Depew: 


Report of Committee on Unauthorized Practice of the Law 


There has been very little activity on the part of this Committee during the year. 
No complaints against lay practitioners have come to the attention of the Committee for 
consideration. We know that some of the local bar committees have had occasion to 
consider complaints, and so far as we know there has been no difficulty in inducing the 
parties complained against to desist without any particular trouble or any litigation. 

When the Committee on Unauthorized Practice of the Law reported to the Associa- 
tion meeting a year ago, they made a recommendation that the succeeding Committee 
formulate a letter to be sent out to probate judges and other county officers concerning 
their activities that might be construed as law practice. Pursuant to that recommendation, 
this Committee has prepared a suggested form for such a letter. It follows: 


Dear Sir: 
In line with the policy adopted by the Bar Associations generally, and by the 
courts, for the welfare of the public and the relief of officers who have plenty of 
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official duties to perform to occupy their time and attention, the Committee on 
Unauthorized Practice of the Law of the Kansas State Bar Association has con. 
sidered the matter of probate judges and other county officers filling in forms and 
advising interested persons concerning matters pertaining to cases and transactions 
arising in the course of the performance of their duties. The Committee desires 
to call the attention of such officers to the fact that the filling of such blanks and 
the advising of persons under such circumstances in most cases constitutes the 
practice of law as defined by the Supreme Court of Kansas in its decisions. 

A decision of the Supreme Court in the case of O. M. Wheat, et al., v. John C. 
Hilkey, probate judge of Barber County, Kansas, !reported in 148 Kan. reports, 
page 60, is very informative and has made quite clear in this state it is improper 
for a probate judge to fill in blanks for executors, administrators and others in. 
terested in the settlement of estates of deceased persons, and to advise such in- 
terested officers and persons as to the proper steps to be taken and things to be 
done in the settlement of estates. That was an action brought in the District Court 
of Barber County by a Committee of the Barber County Bar Association to enjoin 
Judge Hilkey from doing those things. The following is quoted from the syllabus 
of the opinion: 

“It is held: (1) That injunction is a proper remedy to prevent the further 
violation. of the provisions of such statute, although it is a criminal statute where 
fines are prescribed for its violation; (2) that the preparation jof the usual and 
ordinary papers to be filed and used in probate court in the settlement of the 
estates of deceased persons and the giving of advice and counsel to executors, ad- 
ministrators or other persons interested in estates being settled in the probate court, 
other than what the law specifically requires the probate judge to do, is perform- 
ing a service as attorney or counselor at law; (3) that a probate judge who per- 
forms such service in any case pending in his court has violated the inhibition of 
such statute and is subject to the issuance of a permanent injunction against the 
continuaarce of such performances; and (4) that the common or general disregard 
of the provisions of such act is no justification of a further or continued disregard 
of its provisions.” 

While that case involved a criminal statute prohibiting probate judges and 
justices of the peace from preparing pleadings or performing any services as at- 
torney or counsellor at law in cases pending before them, the general principles 
announced as to what constitutes practicing law and as to how it can be enjoined 
when done by officers who have no authority to practice are applicable to other 
county officers, such as registers of deeds, county clerks, etc. 

It should be noted that the court expressly held that the fact that it has been 
a common or general practice to do the things there condemned is of no impor- 
tance in determining whether or not such practices should be discontinued. 

The members of the Kansas State Bar Association believe that if the county 
officers and probate judges and justices of the peace have a clear understanding 
of the acts which constitute the practice of law as defined by the courts, and a 
realization of their duties and obligations in connection with such matters, it will 
be possible, through their cooperation with the lawyers, to avoid controversies and 
litigation between, them. It is suggested that every probate judge, every justice of 
the peace and every county officer should read carefully the decision of the Supreme 
Court in the Hilkey case above referred to 


Very truly yours, 
The Committee recommends that the Association have printed or lithographed a 


letter in substantially the form above set forth and mail copies to every probate judge, 
register of deeds, county clerk, court clerk and justice of the peace in the state, and any 
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other public officer who might be called upon to render legal advice or services in con- 
nection with the performance of his duties. 


Respectfully submitted, 
Ropney STONE 
J. A. McCriure 
Louis R. Gates 
STreaDpMAN Bact 
Craupe E. CHALFANT 
Harry W. Cotmery 
Cravupve I. Depew, Chairman. 


Mr. Derew: This is our recommendation. I think that the Association as a whole 
should express its approval of such a letter, because it goes out as a recommendation of 
the Bar Association. I move the adoption of the Report and the Recommendation. 


(Seconded.) 

Mrs. Macpaten Munson: I think it should be adopted. We had a committee in 
our county, and we sent a letter to the probate judge and to the persons interested. For a 
while it seemed to have some effect, but it has worn off. 

Mr. E. B. Morcan: I am heartily in favor of the letter as far as it goes. We had a 
great deal of this difficulty in Sedgwick County, but I think our Probate Judge is quite 
free from any encroachment along that line. I think he has tried to keep away from it. 
Our most serious offenders are Justices of the Peace, and Abstractors, and the local Bar 
Association is working on the proposition. Let me give you an example: A few months 
ago a man brought to me some abstracts, saying that he wanted me to clear the title 
to three different tracts of land which were adjoining each other, and brought with him 
a bunch of abstracts which were voluminous. He wanted to know how soon I could 
bring suit. “The first thing I will have to do,” I said, “is to examine the abstracts.” He 
said, “No, you won’t have to do that, Mr. So-and-So has already examined the abstracts.” 
I said, “I will have to examine the abstracts, for I will not take the word of any ab- 
stractor.” He said, “Go to work.” When I got about through examining the abstracts 
I found a requirement set out by the abstractor, followed by a letter stating that these 
requirements could be met without quieting the title, and you can combine the ab- 
stracts and save the expense of attorneys’ fees and court costs, which will be $75.00. 
Well, $150.00 would have been a very small fee for examining those abstracts. I told him 
that I would have to give up the work if he was depending on that sort of a fee. I 
think the abstractors are more guilty than anyone else. A member of our bar brought 
suit to construe a will. An abstractor will go to a home and draw a will, and it pro- 
duces endless litigation. They are out to make a few dollars, and it leads to litigation. 
Justices of the Peace are also guilty of these offenses, and I think we should protect the 
public by every possible means. 

Mr. Hecrer: I am in favor of this. I think in this letter that goes to the probate 
judges it should specify the number of entries. That will not change the decision, but 
they will read the letter. I think while we are at it, it would be a good idea to send it to 
these abstractors. We have no difficulty in our county, but I have had some complaints 
about other abstractors. I came in contact with a case where a banker drew a will and 
messed up the title so badly that it had to go to the ‘Supreme Court once and then 
came back and we had to bring another action to straighten it out. That banker has 
drawn other wills. A lawyer from Wichita brought in a case to me where there was 
another will drawn by this same banker. The title was undoubtedly bad. I think it 
would be a good idea to circularize the bankers also. I think while we have these people 
on the run, we should stop this unauthorized practice. 

Mr. Fautconer: Would the substance of this letter in any way interfere with the 
Probate Code? 


Mr. Depew: I don’t think so. This decision, while it involves a criminal statute and 
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probate judges, yet the Court discusses the matter of what constitutes illegal practice of 
law as applied to anyone. 

Mr. Hacer: There is a provision in the Probate Code about this. When Mr. Bartlett 
was at Wichita, he called attention to it, that it made it definite that they are not supposed 
to practice law. Perhaps some reference to that section might be advisable. 

Mr. Pratr: I am wondering whether it would be advisable to endorse the principles 
and idea, without attempting to state the exact wording of the statute and decisions jn 
this letter. It seems to me it would be better to do that. I think Mr. Hegler is right. Mr. 
Bartlett told us there was some provision in the Code against probate judges practicing. 
I know in Junction City we have a real estate man who openly says that he is better 
qualified to examine abstracts than any young lawyer. When a committee was appointed 
by our local Bar Association we called his attention to the law, but he still insisted that 
he was far better qualified than most lawyers for that work, for he was in the real estate 
business. But upon being pressed he agreed not to give any opinions on abstracts, but 
said that he was going to draw contracts for the transfer of real estate. The boys con. 
vinced him that he should not carry that too far. For years we have had abstractors 
giving opinions. One is an elderly man, and we don’t want to keep him from doing bus 
iness, and we lawyers get more money out of it, but the public suffers in the end, and 
that is why it is necessary to prohibit it. We are protecting the public, and that is our 
responsibility. The motion is upon the adoption of the Report of the Committee, which 
includes the sending out of a letter. 

Mr. Hecter: I want to amend that by moving to refer the matter back to the Com- 
mittee with the suggestion that they give it further consideration. One letter might be 
necessary for the probate judges, another for the bankers and still another for the real 
estate men and abstractors; and with the suggestion that the Committee prepare different 
letters as may be deemed advisable, and if and when those letters are prepared, that the 
Executive Council send them .out. I think no one is more competent to do it than Mr. 
Depew. I think this body would like to have him cover a wider territory. 

Mr. Depew: I will accept the amendment with the expression of the opinion that 
this letter should only go to county officers and justices of the peace, and a separate letter 
to bankers and abstractors. 

Present Piatr: The motion now is to adopt the Report but that the form of the 
letter be referred back to the committee. 

(Motion carried.) 

Present Pratt: The next in order is the Report of the Committee on Integration of 
the Bar, by Mr. Faulconer: 


Report of the Committee on Integration of the Bar 


To the Bar Association of the State of Kansas: 
Your Committee reports that in January, 1939, a general meeting of the Committee 
was held at Topeka, Kansas, and the subject of Integration of the Bar was reviewed and 
discussed, and in view of the previous action of the Judicial Council, of the State Bar, 
and of various local Bars, your Committee concluded and now recommends: 
I. 
That its opinion previously reported that the regulation of lawyers and the practice 
of law in this state is a judicial question, is well supported and should be adhered to. 
Il. 
That the subject of Integration by rules of court having heretofore been presented 
to the Supreme Court informally, should now be presented formally. 
Ill. 
That the Committee prepare and file in the Supreme Court a formal petition for 
Integration of the Bar under rules to be promulgated by the Supreme Court, that said 
petition be briefed, argued, and submitted to the Court for its determination, and that 
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the Committee aid the Court to a right conclusion upon such petition and in the formula- 
tion of such rules as the Court shall decide are within its power to make. 
Your Committee recommends the approval and adoption of this report. 


Respectfully submitted, 


Asert Fautconer, Arkansas City, Chairman 
Austin M. Cowan, Wichita 

Rosert L. Wess, Topeka 

Gerorce StaLtwitz, Wichita 

Ermer E. Euwer, Goodland 

Davin J. Wirson, Meade 

Cuas. L. Hunt, Concordia 

Tuos. M. Van Crzave, Kansas City 

Warren H. Wurst, Hutchinson 

Matcotm N. McNavucurton, Leavenworth 


Mr. Fautconer: I might state that nothing has been accomplished further than a 
program of education, and nothing formal has been done by the Committee for some 
time. In the meantime, we commend the subject to you for your careful thought and 
consideration; for some day we may decide in unanimous agreement upon what is best 
for the welfare of the bar and the administration of justice. Mr. President; I move the 
adoption of the report. 

(Motion seconded, carried and report declared adopted and order filed.) 

Jupce RuppenTHac: Mr. President; I have been asked to substitute for Mr. Hunt, and 
to call to your attention the activities of the American Society of Judicature, and to notify 
those of you who may be inclined to join that organization of the membership fee of 
$5.0o—and as much more may be contributed as you may feel disposed to contribute. 
I do not know how many of you are familiar with the American Society of Judicature 
Association. If there is anything new in American Judicial literature it will be found in 
this publication, and the American Society of Judicature calls the attention of the Bar 
especially to its importance in the administration of justice in the United States, and 
attention is called specifically to the matter in which the details of these matters are set 
out. It is probably the most compact and condensed journal of judicial progress that can 
be found in any similar compass in the United States. It is along the line of what may 
be done in the manner of the selection of the judiciary to step up the progress of litigation, 
to integrate the Bar, and all those things that you read in the law and legal publications 
have been explained, and which have been urged for twenty or twenty-five years. We 
have never had to exceed a dozen members in Kansas, and there should be more. Any- 
one who is interested in better provisions for the judiciary or the activities of the lawyers 
in any way, should be interested in the American Society of Judicature, and you are 
formally invited to join. 

Present Pratr: I would like to add to what has been said about the American 
Society of Judicature, that I think this is a fine thing. It is only during the last year or 
so that I have been receiving the Journal. I did not know that I was supposed to con- 
tribute anything. I supposed it was because I was a member of the American Bar Asso- 
ciation. I thought that they sent it out to all members of the American Bar Association. 

Mr. Srantey: They did for one year. Whether that has been discontinued or not, 
I don’t know. 

PresipenT Pratt: [ think it is a splendid magazine, and it is of interest to every 
member of the Bar. 

Mr. Fautconer: I have been a member of the American Judicature Society for sev- 
eral years, and anyone who is interested in these subjects would be interested in it, and 
would be well repaid for the expense of receiving the Journal. It abounds with infor- 
mation on those subjects. It is all readable and well worth $5.00 a year. There should be 
more members. Anyone serving on committees of this Association should have this 
Journal. 
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Presiwent Pratt: I think not only the members of the Bar in Kansas should sub 
scribe to it, but particularly the members of the various committees. I think it is the most 
valuable publication that comes to my desk. 

Preswent Pratr: We have with us a visitor who is a member of ‘the Committe 
of the American Bar Association on the development of legal institutes. I take pleasure 
in presenting Mr. THomas McDonatp, of St. Louis. { 


(For Address of Thomas McDonald see page 15.) 


Mr. Srantey: I want to supplement what Mr. McDonald has offered by stating to 
the members of the Association that the Kansas Bar Association has a committee es. 
tablished to advance legal education. We have before the Bar of this state, as Mr. Mc. 
Donald has suggested, not only the new Federal rules, not only the amendments to the 
Bankruptcy Act; but we have a new corporation code and a new probate code. In 
Wichita, during the early part of this month, two institutes were conducted; the first 
on the probate code, and the second on the corporation code. I think there must have 
been from 350 to 400 lawyers in attendance at the institute on the probate code. There 
were seventeen probate judges. There were lawyers from fifteen counties—from as far 
east as Emporia and as far north as Great Bend. At the institute on the corporation code 
there must have been a couple of hundred lawyers in attendance. I am making these 
remarks for the reason that when you go back to your local Bar Association you can tell 
them they can profit much by taking into consideration the plan that is operative in 
Iowa, and bring to the attention of your local bar the desirability of conducting such 
institutes. If, when you gentlemen go back, you will see that these institutes are or- 
ganized, the State Bar Association will have a committee prepared to see that you have 
a speaker, and you will be able to put into operation at home a plan that will enable 
you, as busy lawyers, to get the benefit of a full discussion. You will find it will do more 
for your Bar and your organization than anything that has happened. { say this ad- 
visedly, because since the Cleveland meeting we have had 30,000 lawyers in the United 
States attending institutes; and if 30,000 lawyers have attended these institutes and found 
them valuable, it is something that the lawyers of Kansas are going to take hold of. Con- 
sequently, if you gentlemen who have listened to Mr. McDonald will do that and take up 
this plan and say, “We want an institute,” and will communicate with the committee 
of the State Bar Association next fall, we can have this thing in operation and you will 
receive something out of your Bar Association which will be valuable, and will be a 
contribution which has not yet been made to the Bar of this state. 

Presipent Pratt: I want to take this opportunity to introduce some members of our 
Bar Association who have not been so frequently in attendance. I fear our lady lawyers 
have not taken so much interest because they thought they were not wanted. I wish 
to present: 

Miss Laura Rohrer, of Junction City 
Miss Margaret McGurnahan, of Topeka 
Miss Bernice Burket, of Wichita 

Mrs. Magdalen Munson, of Pittsburg 
Mrs. C. Oakley McIntosh, of Topeka 
Miss Marie Russell, of Topeka 


Presiwent Pratr: The next will be the Report of the Committee on Public Re- 
lations, by Mr. Philip H. Lewis: 


Report of Committee on Public Relations 


To the Kansas State Bar Association: 

This report of your Committee is devoid of happy solution. To this extent we are 
disregarding certain directions made in the report of last year’s Committee and directed 
towards your Committee of the current year. The reason for the procedure hereby fol- 
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lowed is that it is our opinion that a discussion of remedies cannot intelligently be had 
until the trouble has been carefully diagnosed and the results desired have been ascer- 
tained. We are not attempting to amplify the very excellent general discussion of the 

of this Committee, as contained in last year’s report. Generally speaking we 
feel that there are two definite purposes for which the Committee owes its existence. 
One of these is the very human desire to have our fellow humans respect and admire us. 
In other words, the Bar, as a group, would like to stand high in the esteem of the public 
for the.sole and only purpose of having such esteem. This desire in its purest sense has 
no connection with economic ambitions. As we believe that everyone will agree that 
this is a very definite part of the Committee’s program, and should be retained from year 
to year, we will not attempt to discuss it at length in this report. Our reason for so de- 
ciding is that it is our purpose in this report to arrive at a determination of what should 
definitely be done by the Committee from year to year. Hence we are eliminating from 
our discussion those things which should undoubtedly always be included in the activ- 
ities of the association and those things which should unquestionably be eliminated. 
Our concern at present is with questionable issues. Hence we are listing increase of 
public esteem for the sake of such esteem as a natural and permanent purpose of the 
Committee, and are not discussing it further herein. Possibly this approach is prompted 
by the feeling of inadequacy in determining what could be done to accomplish the 
desired result. 

The other general purpose of the Committee is the one upon which we anticipate 
dwelling. That is, the basic desire to have more of the public included in the ‘profes- 
sion’s clientele. In stating it thus we do not mean that this desire is an outgrowth of a 
purely selfish interest. We are prompted somewhat by a very laudable wish to serve the 
public more efficiently and more universally in the field of our endeavors. With ref- 
erence to the last statement your Committee recommends to the Association that serious 
and constructive thought be given to the possibiliy of establishing and operating legal 
clinics in some of our larger centers. The possibility of rendering service through such 
means is patent upon its face and the probabilities of increasing public esteem through 
unselfish service thus performed would appear to be but slightly less patent. As the 
problem of a legal clinic is one closely allied to problems of financial management of the 
state and local Associations, your Committee does not feel justified in flatly urging their 
establishment. We satisfy ourselves by merely recommending their consideration and 
pointing out the possibilities with reference to public relations problems. 

We wish to dwell more fully upon the economic or income ‘feature of our desire 
to increase our collective clientele. In other words, we wish the Association to consider 
the how, why and wherefor of increasing legal business. If the Association is not in- 
terested in having this, or a similar committee giving thought and work along this line, 
the Association should so voice itself that future Committees will be advised that the 
scope of its activities should be confined to recapturing public respect for respect’s sake. 
This Committee does not believe that such is the wish of the Association and if we are 
wrong the action taken on this report should so indicate. 

Having in mind our conclusion, right or wrong, that the legal profession is in- 
terested in securing public support for the purpose of increasing its realm of service and 
volume of business, we submit that there are three main things which must necessarily 
be done to attain the desired public patronage: 

1st. The elimination, to the best of human ability, of all incompetent and unscrup- 
ulous practice of law. 

= Provide routine legal service to the public at a reasonable and established 
cost, and, 

3rd. To advise the public of the service which can be rendered ‘by the profession 
and the advantages gained through availing themselves of such service. 

The first is the time honored and familar bugaboo of the Committee on Legal 
pa We happily discuss only the second and third with particular emphasis upon 

second, 
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The work of the average lawyer can be roughly grouped in four fields. (1) Appellate 
practice, (2) Court practice, (3) Administrative Law practice, and (4) Office practice, 
Certainly we, as a profession, should not and cannot seek to increase actual court iti. 
gation and appeals, except in rare instances where the exception proves the rule. We are, 
or should be, concerned with the possibility of arbitration supplanting in whole or in 
part court practice or proceedings as the solving medium for controversial matters. How- 
ever, as that problem will directly come within the purview of the Committee on Ju- 
dicial Administration and Administrative Law, we mention it without discussion. The 
same is true with reference to administrative law practice. 


We have therefore eliminated those phases of general practice, except the Fourth, 
and most extensive field of endeavor, namely, office practice. If we are correct in our 
preliminary premises, any successful stimulating of public demand for legal services 
would result almost entirely in an increase in our collective office clientele, and the num- 
ber and amount of time which would be spent in office consultations with those secking 
more or less minor legal advice. 


The question next to be determined is whether any increase in this type of business 
is desirable. Many will immediately observe that the amount of time and trouble re- 
quired in handling any volume of business of this sort is out of proportion to the in- 
come which can possibly be derived. There is much truth and fact in support of such 
contention. If such should be the prevailing opinion of the members of this association 
it is your Committee’s belief that no effort or expense is practical or even proper to 
promote more extensive public use of our talents. 


This Committee proceeds upon the theory that it is desired that our office practice 
and clientele be materially increased. Again the expression of the opinion of the Associa- 
tion and its members is requested. In support of the Committee’s opinion it points out 
that the revenue derived from, routine “office calls” or “home ‘calls” is the backbone 
of the practice of medicine. 


If we, as a profession, desire to extend our practice in the field of “Office calls” bus- 
iness, it is our immediate problem to ascertain why such a large part of the public avoid 
seeking our advice and only turn to the lawyer with an attitude of resignation to the 
inevitable when an acute crisis has been reached. This may be partially attributed to 
the rather universal belief on the part of most people that they know a certain amount 
of law. Another factor may be the general public distrust of lawyers as a professional 
group. Each of these suggested causes might be obliterated to some, extent, or irradicated 
entirely through the proper dispensation of information to the public. The question of 
means and methods of distributing such information will be touched upon briefly later 
in this report. 

We feel that the heart of the problem is something entirely different. It is the com- 
mon fear of a large portion of our people that they will be charged more than they can 
pay or that they should properly pay whenever the service or advice of an attorney is 
sought. Lawyers have contributed somewhat to this cause. We are inclined to think 
in terms of fees of a substantial nature as commensurate with services rendered in the 
course of litigation. We have a tendency to disregard small services, brief consultations, 
or dispensing of advice and information where actual litigation is not involved. 


An illustration may help. Recently a doctor was discussing the getting out of his 
bills with a member of this Committee. He made the remark that he was not in the 
same position as the lawyer. That he didn’t ;have fees coming in running into the 
hundreds of dollars, but that he made his living at “two or three dollars a crack.” There 
are unquestionably many fallacies in his remarks. Nevertheless we feel that they are 
indicative of the line of thought of many persons. If a man is ill or indisposed he knows 
that he may consult his doctor and if it is a routine call he knows in general the probable 
cost of the service which he seeks. We do not believe that this is universally true where 
the question is whether a member of the legal profession should be consulted concern- 
ing a matter within a field of his activity. 
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Whether it is desirable or not desirable, it is our thought that we can never hope 
to have members of the public seek our services in connection with the many and sundry 
transactions involving legal and property rights unless they have some conception, and 
the correct one, of what it will cost in the original instance to seek such advice. In other 
words it is probably necessary that we establish the practice of charging office call fees. 

The foregoing will suggest many questions not covered by the Committee’s report. 
We wish to state briefly that we do not mean by the above that charges should not be 
made commensurate with the work involved, for the services rendered, and the advice 
given where research and efforts in excess of 20 or 30 minutes must be reasonably con- 
sumed. We are neither urging nor denouncing the advantages of uniform minimum fees. 
They are designed for a different purpose. We are not referring to services rendered to 
retainer clients. All these must necessarily be handled on a separate base charge like 
extraordinary services rendered by any profession. 

It is essential that we as a professional group decide if we care to operate on such 
a basis. If we do not, that fact should be determined and our future course of action 
defined in line therewith. The foregoing is the principal thought which this Committee 
offers for consideration by this body. We strongly feel that the same merits consideration 
by the association and recommend that consideration be given to it, both in this meeting 
and at meetings of local and district Bar Associations. 

If our basic premises are correct, and if our reasoning is not at fault it is essential 
that practicing attorneys of this state be substantially agreed upon the result which we 
wish to attain and the necessary consequences of attaining it before any outside activ- 
ities are indulged in for the purpose of improving our so-called public relations. 

It is fitting that we mention briefly some of the things which we refer to as outside 
activities which might be adapted to our use in a public relations program. 

1. The use of the radio. The Committee doubts the effectiveness or advisability of 
using this medium of communication, except so far as it is used by general service Com- 
mittees, such as the American Citizenship. 

2. Paid advertising. The majority of the Committee question the advisability of its 
use, at least at the present time. It is recommended that if and when consideration is 
given to it, that it be handled through local organizations, under some type of subsidy 
supervision and control by the State organization. 

3. The majority of your committee are in favor of further serious consideration 
being given the possibility of employment, on the full or part time basis, of some man 
qualified to successfully handle any publicity program of the association. The question 
is whether we are yet at a point where such a program of any extensive nature is ad- 
visable. If and when that point is reached we believe that it can only be handled effec- 
tively by someone employed to do the job. As this is a specialized field we hesitate to 
even recommend any course of action to be followed. 

In conclusion we recommend that a Committee on Public relations be again ap- 
pointed to act during the coming year. That the association, at this meeting, and the 
officers and council give careful consideration to the questions which we have sought 
to raise in this report, and give such instructions to our successor Committee as will 
define for them the general course of procedure which they should follow; and that no 
active public relations program be undertaken until the eventual goals of the Committee 
have thus been agreed upon and defined. 


Respectfully submitted, 


Lioyp H. RuppenTHAL 
Leonarp LEevanp 

S. E. Exsz 

W. M. Beaty 

J. W. Darron 

Jor Nicke. 

Pour H. Lewis, Chairman 
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Mr. Lewis: As a matter of fact the Committee wants to take the risk of having the 
Report somewhat narrow, in order that we may discuss with you, minor phases of it, [ 
want the Association to know that public relations are not entirely economic problems, 
Yesterday afternoon it was mentioned that only thirty per cent of the business where 
legal principles were involved, got into the hands of lawyers. Mention was made today 
of the practice of law by abstrators, bankers, and others. Along that particular line 
I wish to direct your attention, because I do not think there is any question but what 
one phase of our public relations problem is to determine what we can do to have the 
public call on us for legal advice. This is not because we can have more dollars in our 
pockets. We have certain knowledge which we should disseminate, and when the public 
calls on us for advice, they are within their rights. We take the attitude, I am afraid, 
that if the public don’t call on us, it will eventually mean more money for us. That 
attitude is false. There are many reasons why the public don’t call on us, but part of 
the problem is that the public generally don’t know what it will cost if they go to a 
lawyer and seek his advice, and they are afraid it will cost more than their ability to 
pay. I imagine you are thinking along the lines of your minimum fee check; but that 
is not what I have in mind. I have in mind the proposition that if we are going to do 
anything about this phase of the problem we must establish a public relations program 
and get the public to coming to us. We will have to educate them, and educate ourselves 
so that they will feel that they can come into a lawyer’s office and present their prob- 
lems at a figure for a preliminary consultation which they can afford to pay. I think 
I can illustrate that. One member of this committee was talking to a physician friend about 
getting his bills paid up. He says, “We are in a better position than you are. We don’t 
get our money a hundred dollars at a crack; we make our money on the $2.00 office 
calls.” That was very significant. If we are going to encourage the public to come to 
us and establish a clientele, it must be principally from what is known as “office prac- 
tice.” Most of the matters which come to us are rather minor—such matters as are 
taken to the abstractors and bankers. Your committee believes that the average person 
would be better satisfied in his own mind if he could go up and ask a lawyer if it 
was all right. Even the matter of filling out a deed. But they are afraid it will cost them 
more than they can afford. People don’t wait to reach a point in physical condition 
where their life is in danger before going to a doctor. I am approaching the problem 
of public relations from the standpoint of getting a larger clientele. It is necessary for 
us to face the problem squarely, and the reason our attitude fails is that it is necessary 
for the profession to adopt a practice somewhat in the nature of office calls, and attack 
the problem by letting the public know that they can come in and take up a few minutes 
of a lawyer’s time for a two or three dollar fee. If it is some serious matter, such as 
the doctor would say to him, “I must put you through a course of observation,” that is 
a different matter. I do not mean that we should not get an adequate fee; but the public 
should realize that they can come in and get advice upon minor matters for a fee that 
they can stand. There is too much advice being given away now. There are people 
getting advice for nothing—those who see lawyers regularly—but I am talking about 
the class who are willing to pay but who are so uninformed that they don’t know or 
are afraid to come to us. If we can ourselves get assistance or information along those 
lines, we might be able to appreciate it. Your committee does want to submit that portion 
of our report for your consideration. 

(Moved and seconded to adopt Committee Report as read. Motion carried and 
Report ordered filed.) 


Present Pratr: The next in order is the report of the Committee upon the Sclec- 
tion of Judges, by Mr. Verne M. Laing: 
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Report of the Committee on the Selection of Judges 


To the Bar Association of the State of Kansas: 

Following the last meeting of the Bar Association of the State of Kansas, the Com- 
mittee on Selection of Judges, consisting of Mr. C. Harold Hughes, Mr. Harry Warren, 
Mr. Henry E. Martz, Mr. John H. Hunt, and Mr. Wendell L. Garlinghouse, and myself, 
were instructed by members of the Executive Council of the Association to refrain from 
any concerted activity, pending the passage of the new Probate Code and of the new 
Corporation Code. This, for the reason that it appears that both an amendment to our 
State Constitution and pertinent legislation will be necessary to accomplish an impreve- 
ment in the method of selecting judges in Kansas. The Executive Council felt that the 
Bar Association was fostering sufficient legislation in the two proposed Codes. 

Now that these proposed Codes have become law, your Committee recommends 
renewed activity ‘of the State Bar Association through its Committee on Selection of 
Judges leading to an improved method of selecting judges in the State of Kansas. 

Your committee also suggests that the Committee on Selection of Judges proceed 
in cooperation with the similar committee of the American Bar Association. 


Respectfully submitted, 


Verne M. Lainc, Chairman 
Mr. Lainc: I move that the report be adopted. 
(Motion seconded and carried, and Report is ordered filed.) 
Preswwent Piatt: The next in order is the Report of the Committee on Taxation, by 
Mr. A. V. Roberts: 


Report of Committee on Taxation 


A report on taxation is about as a report on smallpox, and I don’t blame 
you gentlemen for not wanting to listen to a long report of this kind; but there are 
a few things that I would like to bring to your attention. The Committee has 
very ably assisted me, especially Mr. W. E. Archer who, in fact, ‘dictated a considerable 
portion of the report. This report, whether you read it or not, as leading citizens of 
your community you are bound to help if much headway is made in the economics of 
your community, and there is nothing so basically controling in economics as taxation. If 
your experience is like my own you have probably tried to figure out why people are 
losing their property under foreclosure, and when you pressed them you learned two 
things. First was that they could not earn enough to pay their taxes, and the second 
was that they had to buy an automobile. Those are the two reasons given. In taxation, 
if you have made some study of the matter, you have found that whenever taxes have 
been 4% your community starts to go down in its development. A particular zoning 
roof moves in, and the window lights are out. Now, if there be any method of cor- 
rection, we should try to correct it. One point in our report is this: In Kansas there are 
some fifteen hundred townships. There are forty-five hundred officers of those town- 
ships. Now, would it not be well to abandon our township form of government? 
Would that not remove one large element of expense and one large element of taxation? 
When they were formed, they were needed. That time has disappeared, and we can get 
to the county seat now more readily than we could get around the township in years 
gone by. I think the township should ‘be abolished. That is now being tried out in 
some twenty-nine states, and the result has been satisfactory in the reduction of expenses. 
They find this further benefit; that there is a better centralization of business without 
overlapping, and a better appraisal of real estate values for all classes throughout the 
county, and a general reduction in the cost of government which is very material. That 
has been tried out in Wisconsin, and a number of other states, with very satisfactory 
results. During the past session of the legislature we asked the House and Senate to 
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pass a joint concurrent resolution making a limitation on taxes. We were heard very 
kindly by their taxing committees. The question which they propounded to us was 
right to the point. Suppose we do limit the amount of taxes; what are we going to do 
to raise the difference between the limitation and what it costs us to run our local 
government? That goes right to the point. I want, for a moment, to present that point, 
I said, if you will permit me to refer to experiences of mine in Sedgwick County—and 
I wish each of you would do that when youl go home. In 1916 the over-all tax in Sedg- 
wick county was $1.83 per $100.00. In the year 1939 it was $3.672 per $100.00, or more 
than double. Senator Harris’ question was right to the point: “How will we raise that 
difference?” Those of you ‘who live in Sedgwick County will agree with me that in 
1916 we had running at full blast every form of government and) civic enterprise. We 
had fine schools, good teachers, a good police department, a good fire department, a 
good park board, and every branch of the government was running on a tax basis of 
$1.83 per $100.00, and functioning successfully. Now, what is the difference between the 
purchase price of the dollar now, and then? Only about 4c. But, we have more than 
doubled our taxes, and we don’t have a single thing ta show for it. We still have the 
same efficient government that we had then, and no more. There must be something. 
Yes—people have to be taken care of, but we issue bonds to take care of that, so there 
is no reason for that rise in expenses, though we have a number of tax-levy bonds, 
These departments and enterprises enter into competition with themselves as to which 
can make the best showing for survival, regardless of whether it is necessary to raise 
the cost of that department, or not. So they keep on raising the cost—not because it is 
necessary, but simply keep on raising because they can. If you will return home and 
investigate your county records, you will see the difference between the point when you 
knew every form of government activity was being well taken care of, and what the same 
service is costing you now—and: then ask yourselves the reason. Whenever you go 
above 4% for taxes, your community starts downhill. 


Report of Committee on Taxation 


The American Colonies complained that taxation without representation was tyranny. 
Their descendants might add that taxation with representation is tyranny. A current 
periodical stated that one dollar of income out of every four dollars is demanded for 
taxes. That statement might not be true in Kansas, but the amount has become sufficient 
to challenge the earnest consideration of every taxpayer in the state. The State Bar de- 
cided to contribute whatever aid it could to obtain relief or make suggestions for relief 
of the tax situation, appointed a committee to study the subject and report. 

While this report is voluntary and without cost to the State Bar, we hope that the 
tax situation, which now demands still greater consideration, may be helpful. Further- 
more, the taxpayers will insist upon the adoption of plans that will relieve, to some 
extent, the tax burden and save many farms and homes from tax sales. 

Following the report of the Tax Code Commission to Governor Reed, a number 
of bills were drawn and introduced in the Legislature. The only result was the adoption 
of the Income Tax. Governor Landon estimated the probable income therefrom and 
reduced the State Budget accordingly. 


Tax reform is sure to have a slow and painful journey. It appears that taxpayers 
would rather “endure the ills they have than to fly to those they know not of,” although 
the tax burden seems to increase and does increase with every new demand for public 
expenditures. It is difficult to understand why bonds are always required to be issued, 
especially by municipalities, for public improvements and pay interest thereon for one or 
more decades and until the amount of interest equals or exceeds the original cost. How- 
ever, the cash basis law has helped some. Of course, in most instances the taxpayers 
are in the minority, although there is more interest in the subject now than in former 
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. Present economic conditions and the expenditure of public money have challenged 
the attention of the taxpayer. 

Adam Smith, in his Wealth of Nations, states: “The more taxes.may have been 
multiplied, the higher they may have been raised upon every different subject of taxa- 
tion; the more loudly the people complain of every new tax, the more difficult it becomes, 
too, either to find out new subjects of taxation, or to raise much higher the taxes already 
imposed upon the old.” 

TAX UNITS 

There are probably fifteen hundred townships in Kansas. If so, that means forty- 
five hundred township officers elected. I find no way of estimating the amount these 
officers received for their services or the amount the cost for printing their names on 
the ballots. No doubt it is a considerable sum in the aggregate. The township trustee 
is the township assessor. He lists the property for assessment and fixes the value thereof 
to a large extent. No doubt they perform that service in a fair and candid way as near 
as possible, having regard to their duty. They have knowledge of the personal property 
owned by their neighbors and friends over the township, but notwithstanding this knowl- 
edge, a question remains whether or not it is a good plan of assessment and also whether 
or not we do not have in actual practice as many different valuations as we do assessors, 
and also if there is an aggressive inquiry of the taxpayer to get all of his property on the 
tax rolls, and if not, what amount escapes, resulting in an additional burden on the 
candid and fair return of his neighbor. 

The law provided for the organization of townships and the assessment of personal 
property was adopted when people walked or drove a team at a speed of about four to 
seven miles an hour on dry or muddy roads. There was no modern equipment such as 
we have now for the improvement of roads. The old-fashioned scraper, in which a load 
of dirt was pulled from the side of the road and dumped in a hole at the edge of .a cul- 
vert, is no longer used if there is one in existence. We now drive fifty to seventy miles 
an hour, but there has been no tax reform keeping pace with the present civilization and 
its method of doing business, and townships have outlived their usefulness and have no 
place in the organization of the commonwealth. The above may be as Senator John 
James Ingalls once said, an “Iridescent Dream.” 


OBJECTIONS TO COUNTY UNITS 


There are about two hundred and fifty-three subjects referred to and related to 
townships other than cities of the second class in the last revision of the statutes. These 
subjects range all the way from the destruction of gophers to ouster proceedings. In the 
event of the adoption of a county unit plan where there is township indebtedness or other 
obligations, such organization could be continued taxed and the revenue therefrom be 
maintained by the county commissioners in a separate fund until such obligations were 
discharged. The county unit plan seems to be feasible. 

Section two of article nine of the Constitution of the State appears to make it man- 
datory that the legislature shall provide for such county and township officers as may be 
necessary. The legislature has power to abolish townships, 31 Kansas 712. The number 
or kind of townships not defined by the Constitution, Barton v. Buck, 8 Kansas 302. 
So it would appear that the legislature could abolish townships and township officers 
and make the county a unit for local administration. If such plan were adopted the 
county commissioners could provide for assessment. Emerson states as follows: “A man 
who cannot be acquainted with me, taxes me; looking from afar at me, ordains that a 
part of my labor shall go to this or that whimsical end, not as I, but as he happens to 
fancy. Behold the consequence. Of all debts, men are least willing to pay the taxes.” 
The learned author had no reason to complain. Perhaps the assessor was following his 
judgment instead of that of the taxpayer in making the assessment. We are not unmind- 
ful of the fact that the assessors meet to discuss and arrive at a reasonable valuation of 
personal property throughout their respective counties, but nevertheless there are great 
inequalities not only in assessments but in getting all the personal property on the tax rolls. 
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We are not criticising or finding fault with the township assessors, but we do believe 
assessments could be improved in the interest of all the taxpayers from the standpoint 
of impartial assessments; that no assessor be required to assess his friends, relatives and 
neighbors; not that the assessors do not desire to discharge their duty as required by law, 
but that assessments would be improved both as to the amount of property return and 
a more equitable valuation thereof. 


COUNTY ADMINISTRATION 

Three county commissioners should be elected, as now required by law, according 
to population, one of whom should be designated as mayor, or any other appropriate term, 
one commissioner of education, and one commissioner of roads with authority to employ 
such deputies, clerks, and assistants to the county officers as they may find to be neces. 
sary; to fix the salaries or wages of such employees, and to work where needed in the 
service of the county. They need not be appointed for any definite term. They also have 
authority to employ more help when needed and to discharge employees when their sery- 
ices are no longer necessary. The salaries of the commissioners be determined on the 
basis of population. There are too many public officers, too much law, and too many 
regulations for free people; too much public expense and too much government. 

It is reported that Illinois has 17,336 tax units, Missouri has 11,626, New York has 
11,184 and Michigan has 8,905. We have no information, but presumably these numbers 
would include all districts organized to promote public improvements with the direct 
assessment of taxes levied against abutting property. One authority on taxation writes 
as follows: “States could be sensibly split into non-overlapping cities and counties. Enough 
money could be turned over by the state to each city and county to take care of the 
government services best handled locally. The local tax mess would disappear; the cost 
of local government, stripped of wasteful duplications, would go down; taxes would not 
only become simpler but immeasurably lower.” 


TAX EXEMPTIONS 


With reference to this subject the Tax Code Commission of Kansas reported as fol- 
lows: “The constitution as amended now reads: “That the legislature shall provide for a 
uniform and equal rate of assessment and taxation; except that mineral products, money, 
mortgages, notes and other evidence of debt may be classified and taxed uniformly as to 
class as the legislature shall provide, but all property used exclusively for state, county, 
municipal, literary, educational, scientific, religious, benevolent, and charitable purposes, 
and personal property to the amount of $200 for each family shall be exempted from 
taxation.’ The above section of the constitution should be amended to read simply as 
follows; ‘The legislature shall provide by law for assessment and taxation.’ 

The reason for this amendment is that the uniform and equal rate rule blocks the 
way of tax reform. The Commission has encountered it many times in its research for 
methods and proposals for a more equitable distribution of the tax burden. The language 
of this section, as construed by the courts, is too restrictive. It has caused much liti- 
gation. 

The legislature should be empowered to provide for exemptions without constitu- 
tional limitations. There should not be exempt $200 for each family for the reason if a 
family has $200 worth of property such family should pay some tax. In actual practice of 
assessment and taxation this provision is greatly abused. Hundreds of thousands of 
dollars in value of household goods escape. It is said in another place in this report that 
a large number of automobiles escape taxation under this provision. Under the present 
plan of assessment there is a different valuation in nearly every township in the state of 
household goods and other small items of personal property subject to taxation, and such 
Property is assessed at a low valuation in order to come within the exemption. 

In actual administration of the law of assessment and taxation, and especially in 
valuation of property for assessment, the assessment is not uniform, and if the assessment 
is not reasonably uniform it does not make much difference whether the constitution 
would provide an equal rate or not. 
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In its Second Biennial Report, 1915, the South Dakota Tax Commission summarizes 
the evils of the system of local township assessment as follows: 


“1, There are too many local assessors under the present system. 
“2, Local assessors being elected, qualifications are not made the only test of 


fitness. 
“3. The local assessor is not paid in proportion to the amount of work actually 


“4. The usual term of office is too short to produce good results. 

“s. There is not enough supervision over assessors to secure uniformity in 
valuations. 

“6. Assessors do not recognize the same standards of value. 

“7, The average assessor is subject to too much local influence. 

“8. Assessors are not equipped to do good work. 

“g. Township review boards do not correct assessors’ work in sufficient detail 
to cure the evils. 

“10. The county board of equalization is without power to readjust the assess- 
ment of individuals, except on complaint. 

“11. The present system of selecting local assessors is wrong.” 


The same Tax Committee states: “The chapters or parts of chapters dealing with 
the county assessor system, in the tax reports of such neighboring states as Wisconsin, 
Minnesota, the Dakotas and Kansas, are especially recommended for study by the com- 
mittees of the General Assembly.” 

In 1930 the Chamber of Commerce of Cedar Rapids, Iowa, made a report on the 
taxing system of that state. The following is quoted from the report: 

“The county assessor system is proposed by many students of government and taxa- 
tion as an improvement in tax administration. This system proposes to constitute the 
county as the unit of tax administration rather than the township. A county assessor or 
some county officer would be created to take over the task of assessing all property within 
the county. Sufficient deputies and clerks would be employed to enable the assessor to 
function properly. It is usually assumed that the system contemplates a much closer 
affiliation and cooperation with some state supervisory administrative body. In this form 
it is proposed as part of a unified administrative organization for the whole state. 

“The county assessor system is not an untried experiment. The Minnesota Tax Com- 
mission in its 1929 Annual Report makes the following comment on the experience with 
such a system in other states: “The system is in successful operation in twenty-nine states 
and its adoption is being considered by a number of other states. In practically every 
state having proper administrative machinery, marked improvements in the assessment 
of property have followed the adoption of the plan. In every state having a tax commis- 
sion or some other central supervisory body, general satisfaction is expressed with the 
county assessor system. In no state where the plan has been given a fair trial under 
central supervision is there any noticeable sentiment in favor of a return to the local 
assessor system’.” 

The county assessor would be better trained for the task of valuing property. It is 
to be presumed that the office would be made sufficiently attractive through longer tenure 
and better pay to induce capable men to seek the office. He will be removed from much 
of the local influence and thereby free to reach an assessment in a scientific manner. The 
longer tenure of office, combined with the all-year-around job, will provide him with 
experience that is so essential for obtaining satisfactory assessments. The decrease in the 
number of local assessors and the concentration of the responsibility in the hands of the 
county assessor will promote supervision by the state. It is expected that the county as- 
sessor would tend to become an expert appraiser, and thereby able to eliminate most of 
the inequalities in assessment. 

It may be argued that the county is the more logical unit of assessment than the 
township. The claim that the creation of the county as the unit of assessment means a 
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decrease in local self-government is hardly tenable under modern conditions. The extent 
of local knowledge has been widened by improved means of communication. 
provided with the present means of communication have wider acquaintances with peo- 
ple and conditions than formerly. They have intimate knowledge of areas as large or 
larger than counties these days. Furthermore, the decreasing attention given to townshi 
elections and work indicates their decay as administrative units. The principle of local 
self-government is not to be defined as definite areas. Rather it is a means for developing 
responsible government under given conditions. 


WHY DOES TAXATION INCREASE? 


We wish to give you an illustration from Sedgwick County as we happen to be better 
versed in that section of the state. In the year 1916 the overall tax rate on property taxed 
on an ad valorem basis was $1.83 per hundred. In the present year the tax rate is $3.672, 
or more than double. The question then naturally comes to the mind, why the increase? 
In the year 1916 the county of Sedgwick, including the City of Wichita, rendered every 
service for which the public could reasonably ask. The schools were operated at a high 
state of efficiency, as were the courts, police department, sheriff's office and fire depart. 
ment, and every needed requirement of government was met equally as well as it is now 
with a rate of more than double. The purchasing power of the dollar has not been ma- 
terially changed so far as it applies to the purchase of public service. Hence the rates 
can be compared with reasonable certainty. So the question naturally arises, why the 
increase? 

From our investigation we find the increase to come about by reason of competition 
among the tax levying bodies, each body striving to make a better showing with its de- 
partment than other tax levying bodies, and have exercised their right of levy by con- 
stantly increasing the levy and spending the money for whatever happened to occur 
to their minds as most attractive, regardless of its necessity or efficiency. By thus in- 
creasing each competitive levy, it has mounted up to the present rate. There is only one 
excuse that might be offered for the increase and that is the necessity to provide support 
for those unable to supply food for themselves. But on this item practically all of the 
assistance granted has been obtained in the form of bonds, so that there has actually been 
no necessity for any increase. It occurs to us that the method of competitive levies is a 
penny-wise and pound-foolish theory, because if you will search the country over you will 
find that whenever the tax rate approaches 4% on the dollar, the community which makes 
the levy commences to lose its development; its business decreases and the value of prop- 
erty decreases. The ultimate end is a condition of bankruptcy, and many communities 
have taken that way out from their economic difficulties. It must inevitably follow that 
before substantial prosperity and development will return to our Kansas communities we 
must reduce our taxation, which will also increase our efficiency. It seems axiomatic, 
but is nevertheless true, that a reduction of tax does and will increase the efficiency of 
government, but such is the result from hard experience and we will be compelled sooner 
or later to return to hard work and economy. 


Respectfully submitted, 


A. V. Roserts, Wichita, Chairman 
Henry AsHer, Lawrence 

Bert Cuurcn, Wellington 
Donap Murr, Anthony 

Rotta W. Coreman, Olathe 
Wacker Means, Hiawatha 

W. E. Arcrer, Hiawatha 
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Mr. W. E. Archer, May 3, 1939 


Attorney at Law 
Hiawatha, Kansas 
Dear Mr. Archer: 


I am in receipt of your letter of the 17th ulto. addressed to me at my office in 
Omaha. The Nebraska Legislature is still in session, which accounts for some delay in 
your letter reaching me. 

In response to your inquiries, Nebraska has 8,467 separate taxing units in the state, 
consisting of the state, counties, towns, school districts, utilities, drainage districts and 
possibly some other classifications which I do not think of at the moment. 

We have only one county in the state that still adheres to the old township form of 
government. All the other counties are governed by commissioners, usually nominated 
by districts within the county and elected at large. 

There is some sentiment in this state to the effect that we should have a smaller 
number of taxing’ units, and particularly that some counties should be consolidated for 
the reason that you mention, namely that with improved highways and speedy methods 
of transportation, there is not any occasion for the number of county seats we now have. 

This is the second session of the Legislature under the Unicameral plan, prior to 
which we had the Bicameral system the same as you have in Kansas. The change was 
accomplished by a constitutional amendment. This amendment provided, among other 
things, that the legislative membership should not be less than thirty members and not 
more than fifty members. In order to make as equitable a distribution of representation 
in the Legislature as possible, forty-three legislative districts were created by legislative 
act. Each district consists of between twenty-five thousand and thirty-five thousand 
population. This variance in population is caused by the adherence to the rule of not 
separating counties. By that I mean that a legislative district consisting of more than 
one county does not include any fractional counties. Douglas County, which includes 
our metropolitan area, has seven legislative districts. Lancaster County, which includes the 
state capital, has three legislative districts. 

The session of the Legislature two years ago lasted from the early part of January 
until May 15, and this year we are still in session, with the prospect that we will con- 
tinue for two or three weeks longer at least. 

The members of the Legislature are elected upon a non-partisan ticket, and, not 
being sponsored by any political party, each candidate runs upon his own individual 
platform with the result that the forty-three members which make up the present Legis- 
lature can justify their independence of action and legislative program. The Lieutenant- 
Governor is elected on a partisan ticket, presides over the Legislature, but is not a member 
thereof, and only has a vote in case of a tie. 

Another criticism of the Legislature heard is that the body is too small in numbers, 
and it is felt by some of the members that there is too much work for the present mem- 
bers, particularly when it is expected that they will accomplish as much as one hundred 
House and thirty-three Senate members formerly accomplished. Personally, after the 
experience of two sessions, I am beginning to think that the membership should be 
partisan. This would make possible party leadership. Whether the results would be better 
than under the present system without any authentic leadership, is of course a debatable 
question. Further, the membership should probably be larger, which would lighten the 
load on those individual members who attempt to function properly as members, and 
would provide a more extensive representation of the people throughout the state. One 
objection to a larger membership is the fact that if it is doubled, the districts will neces- 
sarily have to be reduced by 50%, which it is felt would tend to reduce the calibre of 
the men who will be elected. This objection could probably be overcome by leaving the 
legislative districts as they are and electing two members from each district to hold of- 
fice for a term of four years, with the terms staggered so that every two years one mem- 
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ber would be elected from the entire district. Whether or not this provides a means of 
selecting the members which would eliminate the above objection is also a debatable 
question. 

Some effort may be put forth this year or between now and the next state election 
to again amend the constitution by restoring the Bicameral system, by submitting 4 
proposition to the people to so amend the constitution under our initiative laws. 
There is some saving in expense due to the reduced size of the Unicameral Legis 
lature. 

I hope you will understand that I am merely expressing my personal views as they 
exist today, based upon this stage in our present legislative proceedings. After the Legis 
lature has adjourned and I have had an opportunity to recuperate from more than four 
months of attendance, and can view the record from a distance, my opinion might be 
altered somewhat. 

If I can furnish you with any further information which you may desire, I shall 
be pleased to have you submit your request. 

Very truly yours, 

AT:LL Amos THomas. 


Mr. Roserts: Mr. President; I move the adoption of the report. 

(Motion seconded, and carried.) 

Presient Pratr: The next upon our program is the Report of the Corporation 
Code Committee. In other states they have appropriated as high as six thousand dollars 
to pay committees to do work that was not half as efficient as the work done by this 
committee in drafting our code. No reward came to this committee except that virtue 
is its own reward, and the compensation that one gets from having done a job well. It 
gives me pleasure to introduce the chairman of your Committee appointed to Revise 
the Corporation Code. 

Mr. Crarces L. Hunt: For six long years this committee has been making a report. 
We have a report now that is favorable “because we planned it that way.” 


Report of Committee to Prepare and Revise a 
Corporation Code 


To the Bar Association of the State of Kansas: 


The draft of this Code as prepared by your committee and first submitted to the 
1933 Session of the Legislature was enacted into law by the 1939 Session, and this is 
submitted as a final report of the committee. 

It is interesting to note that the new law departs very slightly from the draft sub- 
mitted in 1933. 

Your committee acknowledges with grateful appreciation the untiring efforts of the 
Honorable I. M. Platt, president of this Association, to accomplish the adoption of this 
Code. The committee has enjoyed the friendship and assistance of many other men and 
organizations, to whom a debt of gratitude is hereby acknowledged. 


Respectfully submitted, 


Tuomas Amory Lzz 

Rosert C. Foutston 

Frep J. Morzau 

W. E. STaniey 

ALBERT FAuLconER 

B. I. Lrrowicu 

Kirxe C. VEEper 

Cuartes L. Hunt, Chairman 
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Present Pratr: I think that is one of the shortest and more nearly to the point 
than any report we will ever have. It might be well to accept the report and discharge the 
committee with thanks; and in so doing I am going to ask those of you who think it 
has been a fine job and deserving of the approbation of this Association, to stand. 

(All present rise.) 

Present Pratr: The next in order is the Report of the Committee on the Probate 
Code, by Mr. E. C. Flood: 

Mr. E. C. Froop: Mr. President, and Members of the Association: This committee 
in the past year, in view of the fact that the Probate Code was drafted and in able 
hands, confined its activities to the political side of the picture, to do what the Committee 
could to get the Probate Code favorably considered. The writen report is on file, and will 
be printed in the Bar Journal. This Committee wishes to recommend that all members 
of this Association follow the suggestion of Mr. Bartlett in the last number of the Judicial 
Council Bulletin. As this is a special committee, we presume it will be discharged. 


Report of Special Committee on Probate Code 


The matter of completion of the final draft of the new Probate Code being com- 
petently handled by Mr. Bartlett and the Judicial Council, the activities of your special 
committee after the 1938 meeting of this association consisted principally in efforts to 
explain the need of the proposed Code to the members elect of the 1939 Legislature, and 
convince them of its merit. A meeting of this committee was held in Topeka in De- 
cember, and definite plans made to have as many as possible of the members of the new 
Legislature contacted, and interviewed, before the commencement of the legislative ses- 
sion. A number of Probate Judges and organizations, such as the Junior Bar, district 
and local bar associations, and the State Chamber of Commerce, as well as special com- 
mittees from some of these organizations, and numerous individual lawyers, cooperated in 
this work. By all of this effort it is believed that a very large per cent of the individual 
members of the House and Senate were seen and interviewed. Loyal and efficient co- 
operation was also had from a number of lawyer members of both House and Senate, 
without whose aid the adoption of the code could not have been secured. It was adopted 
without many material amendments. 

In closing, your committee calls attention to and joins in the suggestion of Mr. 
Bartlett in his article commencing on page 73 of the April number of the Judicial Council 
Bulletin regarding the necessity of cooperation of all lawyers in helping the new Code 
get off with a good start. It is also recommended’ that your special committee be finally 
discharged. 

PresiwenT Pratr: I want to express to the Committee the appreciation of this Asso- 
ciation, and to the Judicial Council and to Sam Bartlett, who have performed such val- 
uable services to the Bar and to the people of Kansas. I wish those who feel in that 
way would rise. (All present stand.) 


(At this time an adjournment was taken until 2:00 p.m., May 27, 1939.) 


AFTERNOON SESSION, MAY 27, 1939 


The meeting was called to order by President Platt at 2:00 p.m., May 27, 1939. 

Present Pratr: I want to say that the meeting this afternoon is coming to a rapid 
conclusion, unless some controversial matter arises. Most of the Committee Reports are 
short, so we will start off with the Report of the Committee on Criminal Law, which 
was to have been prepared by Mr. Mason; but when he moved down into Oklahoma, 
your President overlooked appointing his successor. I notified him last night that no 
report had been received, and he said that he would get diligently at work on the job. 
That is the reason we have no formal report at this time from the Committee on Crim- 
inal Law. 
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PresipENT Pratt: The next will be the Report of the Committee on Legal Clinics, by 
Mr. John L. Hunt, Jr.: 


Report of Committee on Legal Clinics 


To the Bar Association of the State of Kansas: 
The Committee on Legal Clinics submits the following report: 


This Committee, being a new one which has never before been in existence, had 
first to determine exactly what purpose it was to fulfill. After some investigation it found 
that it was appointed to determine the advisabiliy of holding “legal institutes” in the 
State of Kansas in various localities; and if it was determined by the Committee that jt 
was advisable that such “institutes” be held, to make plans and arrangements for the 
organization of them. 

A careful study of the experience of the Iowa State Bar Association in holding 
“legal institutes” was made; and it was determined by the Committee that “institutes” 
in Kansas were feasible and should be patterned largely after the Iowa system. 


Tt was the opinion of the Committee that there were no large enough metropolitan 
areas in the state to hold “institutes” where paid lecturers could be brought in to hold 
the meetings, but that as in Iowa the “institutes” should be held with speakers who 
were members of the Bar of our own state, and who were specialists in, and experts on 
the subjects about which they talked. 

It was planned by the Committee to hold three such “institutes” prior to the meet- 
ing of the State Bar Association at which this report is being read, and considerable 
preparation was made toward the organization of those “institutes.” However, certain 
unavoidable, conflicting events occurred which made it highly inadvisable, if not im- 
possible, to hold successful méetings, and these “institutes” were therefore abandoned. 

However, within the last month and a half two “institutes” have been held in 
Wichita under the auspices of the Wichita Bar Association. From the reports which 
we have received from the chairman of the committee in charge of the “institutes,” they 
were a tremendous success and the experience which they have had is invaluable to your 
Committee in planning future “institutes” to be sponsored by the Kansas Bar Association. 


It is the intention of this Committee to have speakers available by fall on a number 
of subjects, including the new Probate Code and the new Corporation Code, for such 
localities as desire to hold “institutes.” It is suggested by the Committee that the pres- 
ident of any county bar association or sectional bar association, with the help of the 
members of his bar association, make plans to hold an institute at which not only the 
members of their own association but those of neighboring associations are invited to 
attend. The experience of other localities which have held a number of these “institutes” 
shows that jt is advisable to have the meetings start at about three-thirty or four o'clock 
in the afternoon and to have one speaker, then an open forum for questions immediately 
following. After the open forum and a short recess, dinner may be served, and a second 
“institute” made available after the dinner. This second program would be completed by 
about nine or nine-thirty o'clock in the evening, which would be early enough for all 
visiting attorneys to return to their homes the same night. Further details of the plans 
for holding an “institute” may be obtained from the chairman or any one of the mem- 
bers of the Committee. Literature containing suggested plans for holding a meeting 
and subjects and speakers available will be ready for distribution to the various presidents 
of the local bar associations and others interested early in the fall. 

Your Committee believes that the coming year is an especially propitious time for 
inaugurating a system of institutes in this state, since there are two new codes of very 
general interest which will just have become effective. Therefore, it will be easier to 
obtain a good attendance at the “institutes” than might otherwise be the case with such 
an innovation. 

Your Committee suggests that the name of the Committee is very misleading and 
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does not designate clearly the function which it is intended to perform, and therefore 
recommends that it be renamed “Committee on Organization and Development of Ad- 


vanced Legal Education,” which is the title generally used among other state bar asso- 
cations for such committees. 


Respectfully submitted, 


Joun H. Hunt, Chairman 
J. Q. Wycorr 
CHANDLER F. Jarvis 
Crayton F.Loop 
Maurice WILDGEN 
Harry T. CoFFMAN 


Mr. Hunt: I move the adoption of the Report. 
(Motion seconded and carried, and Report ordered filed.) 

PresiwentT Piatt: I want to thank this Committee for the fine work they have done 
during the past year, and congratulate them upon the start that has been given to this 
splendid work. 

PresipeNT Pratr: Our next was to be the Report of a Committee on Specialized 
Advice, or experienced Lawyer Service. That is where members of our profession might 
go to the officials of the Association and ascertain whom they would recommend on 
special committees. I do not know of the experience of other associations with that kind 
of work, but Justice Allen has been doing a lot of this work. I wrote to the Chairman 
of the Committee, and he did not answer me, and I wrote a second time asking if he 
would not ask Mr. Johnston to write me direct, and after the program was printed I 
learned that nothing had been heard from him, and we will have to do without the 

of that Committee. 

(NO REPORT OF COMMITTEE ON SPECIALIZED ADVICE OF EXPER- 
IENCED LAWYER SERVICE.) 

Presiwent Pratr: The next in order is the Report of the Committee on Adminis- 
trative Law and Judicial Administration, by Mr. Robert Stone: 


Report of Committee on ~4Administrative Law and . 
Fudicial -Administration 


To the Kansas State Bar Association: 

Your Committee on Administrative Law and Judicial Administration submits the fol- 
lowing report. 

Be Ir Resorvep ‘that The State Bar Association of Kansas hereby endorses H.R. 
4236 and S. 915, companion bills now pending in Congress, known as The American 
Bar Association Administrative Law Bill, and the Senators and Congressmen hereby 
are requested to support said bills. 

Be Ir Furruer Resorvep that the essential principles which are involved in H.R. 
4236 and S. 915 should be applied, so far as possible, to administrative boards and com- 
missions created and operating under the laws of the State of Kansas. These principles 
so endorsed are as follows: 


1. The general rules and regulations of procedure applicable to all hearings 
should be adopted, promulgated and published by each board and commission. 
_ 2, Any interested party should have the right to question any rule or regula- 
tion so promulgated, upon the ground that it violates the federal or state Consti- 
tutions, or is arbitrary and unreasonable. 

3. Any party interested in a controversy before such board or commission 
should have the right to a public hearing with privilege of counsel, the right to 
produce testimony and to examine and cross-examine witnesses. 
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4. The board or commission should be required to make written findings of 
fact upon which any order is based. 

5. Any party to a controversy aggrieved by any order of the board or com. 
mission should have the right to appeal to the courts to determine whether the 
order complained of is supported by the findings of fact, whether or not the 
parties have been accorded a fair and open hearing, whether or not the findings of 
fact are supported by proper and substantial evidence. 


In the field of Judicial Administration, the Committee recommends the adoption 
of the following resolution: 


Be Ir Resotvep that The Kansas State Bar Association is gratified with the Act of 
Congress empowering the Supreme Court to promulgate rules of practice and re. 
pealing those portions of the Judicial Code annulled by such rules, and with the 
adoption and promulgation of such rules by the Supreme Court. 

Bz Ir Furruer Resorvep, that it is desirable that such action be taken by the 
legislature of the State of Kansas as may bring about the adoption and promulga- 
tion of rules of practice and procedure by the Supreme Court of the State of Kansas 


in order that a desirable conformity between the state and federal practice may 
be attained. 


A lengthy report, with a multitude of citations from Smythe v. Ames to US, y, 
Markson, decided on May 15, 1939, and a score of learned and interesting magazine 
articles, might be written in support of these resolutions, but that would seem to be un- 
necessary labor and probably would confuse rather than clarify this issue. 

Attention should be called, however, to a series of addresses published in the A.B.A. 
Journal, delivered by Col. O. R. McGuire, Chairman of the Committee on Administrative 
Law, and an article by John Foster Dulles of the firm of Sullivan & Cromwell, published 
in the A.B.A. Journal for April, 1939, and to an unusually interesting, learned and com- 
prehensive article published in the Journal of this Association for May, written by James 
Barclay Smith of the University of Kansas. These amply support the first two pro 
posed resolutions. 

Centuries ago the king found that he could not do everything that was required of a 
king. He therefore appointed a chancellor to keep his conscience and to determine for 
him what decisions should be entered in certain controversies. He created law courts 
which for a time travelled with the king but later were given fixed places and times for 
the trial of controversies. A parliament was created to pass laws instead of edicts of the 
king. Thus came about the division of sovereign power into three parts, which was 
made definite and fixed in this country by our Constitution. These three powers which 
have been torn asunder, now have a centripetal force tending to draw them together 
again and merging them again into one. 

Lawyers all recognize that each of the three departments of our government, whether 
state or federal, is compelled, and always has been compelled to some extent, to exercise 
its functions by proxy. The courts have sought assistance by the appointment of referees, 
masters in chancery, and commissioners. These appointees are not courts but they are 
arms of the court performing judicial duties for the court. The legislative branch has 
been compelled to delegate some of its legislative functions to committees, boards and 
commissions. The executive never has been able to attend to all of the details of his 
office, but has been compelled to appoint agents for that purpose. 

As our country has developed and our business life has become more complex, it 
has become necessary for the Congress and the legislatures to create numerous boards 
and commissions to which are delegated legislative functions or executive functions, and 
frequently quasi-judicial functions. 

It required centuries of struggle to drag these powers from the unwilling hands of 
the king. There must always be a resistance from the people or they will again be con- 
centrated in a single hand. It is this tendency toward centralization of power which 
it is the special duty of the lawyers to oppose in order that liberty may endure. 
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No department of government should be crippled because of inability to perform 
its special functions, but no department of government should be allowed to vest in any 
of its creatures greater power than is inherent in that department itself. 

In other words, the legislature can not pass a valid law which is contrary to the 
sate or federal Constitution. The governor and the president are subject to constitu- 
tional limitation. Executive acts and legislative acts are subject to review by the courts. 
The creator can not give to its creatures some power which it does not itself possess. 
Therefore, no board or commission created by the legislative branch or appointed by 
the executive branch can do acts or promulate rules or regulations that are not subject 
to the same constitutional limitations, and therefore subject’ to review by the courts. 
Strange as it may seem, there are lawyers who contend that rules and regulations pro- 
mulgated by boards and commissions and orders made by them should not be subject 
to review by the courts. The Supreme Court of the United States has, however, other- 
wise determined. 

We, therefore, recommend that the American Bar Association Administrative Law 
bill be endorsed and that the principles contained therein be applied to any similar state 

islation. 
' The Act of Congress repealing the procedural portions of the Judicial Code and 
empowering the Supreme Court to adopt rules of civil procedure and proceedings in 
the federal trial courts has met with universal approval by the bench and bar throughout 
the country. The rules which were adopted and promulgated by the Supreme Court 
have now been in effect for more than six months. They have greatly simplified pro 
cedure in the federal courts. They are not far dissimilar from the Code of Civil Pro- 
cedure which was drawn by Judge Allen, formerly a member of our Supreme Court, 
and enacted by the legislature of Kansas'in 1909, so that they have naturally met with 
universal approval by the members of the Kansas Bar. Uniformity of practice and pro- 
cedure in state and federal courts is very desirable. If authority could; be given by the 


legislature for our Supreme Court to promulgate rules of civil procedure it would not 
seriously change our present procedure, but would put us in line for such uniformity in 
the practice of our state and federal courts. This would be advantageous to Kansas 
lawyers who are now sometimes reluctant about going into the federal courts because of 
lack of familiarity with the practice in those courts. 


We, therefore, recommend the adoption of the above resolutions in respect to ju- 


dicial administration. 
Respectfully submitted, 


Earte W. Evans 

Bruce Hurp 

Dovucras Hupson 

LeRoy BrapFretp 

B. I. Lrrowicu 

Rosert Srone, Chairman 


Mr. Stone: The first question submitted in this report is of importance to lawyers 
for the reason that on account of the more complicated methods of doing business and the 
great ramifications of commercial and industrial life, it has become necessary that board 
and commissions should be created. It is not possible for the legislature to set out in detail 
all of the rules necessary for governing our business. It is impossible for the president or 
the governor to look after the details. Those duties must be delegated. It was found 
Necessary years ago to delegate sovereign power and to appoint men to decide those 
controversies that would properly come before the King. He had to delegate that author- 
ity. In following his court around through the kingdom he found that he could not 
determine all law questions and he could not even have the law courts do it; so he 
finally gave to the court stated times for meeting and times for hearings and delegated 
to them that authority, and there grew up in England a delegation of judicial and de- 
termining power. This great development that has come on us in the last twenty years 
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is not a revolution, but an evolution in the practice of law. It is not the breaking down 
of our courts, but a further development of our courts, and it does mean this; that a 
part of the business of our courts is being determined by commissions instead of by 

and there is a failure on the part of the layman to appreciate that throughout the cen. 
turies there has grown up a system of rules of evidence that cannot be thrown out of 
the window and still determine controversies in the ordinary way. Yet when a lawyer 
appears before a commission he must forget to a large extent the procedure and rules 
of evidence that he has learned. They have largely discarded them. The feeling that they 
have power leads, in time, to the utmost use of that power; and I am not speaking in 
a critical way when I say that commissions and boards are inclined to take their powers 
seriously and disregard those who appear before them, even if they are not lawyers, A 
friend of mine told me that he appeared before a Commission in Washington and briefed 
the law and the evidence and supposed he would have an opportunity to present those 
matters; but he was notified that lawyers were not supposed to come, but that the liti- 
gants were supposed to speak for themselves. A corporation sent its counsel, but he was 
not allowed to appear. That is an extreme case; but yet the disposition is to think that 
the courts have broken down and are not functioning, and that they are an unnecessary 
evil. We know that is not a fact; and so the American Bar Association, after several 
years’ work, has finally presented to Congress a bill known as the American Bar Asso 
ciation Administrative Law Bill. It has been reported out of the Judicial Committee in 
each of the Houses, and the bill provides three essential things. The first is that every 
Board or Commission shall be required to publish its rules of procedure, so that litigants 
will know what the rules of the Commission are. Second, that those rules are subject to 
appeal as to being arbitrary or unreasonable. We also endorse that principle as applic. 
able to State Boards. The third thing in that bill is that the Commission or Board be 
required to grant a full and complete hearing, where the parties are allowed to be con- 
fronted by the witnesses and ‘cross examine; and that the Board shall make written find- 
ing of fact, and subject to such review as will be comparable to a review in a suit in 
equity, where we have a master. I think the bill will pass. We are asked to endorse 
the bill and to write our Congressmen and Senators that the bill meets with our favor. 
Now, we have no criticism of our State Commissions. There is no occasion where a liti- 
gant has not been given a fair hearing. I may take your breath when I say that there 
are many who take the position that the action of the Board is conclusive, that its func- 
tions are executive and legislative, and its hearings are not a judicial matter, and there 
ought not to be any appeal. That is, that it is the President acting as though he was 
present in person, and that there is no right to a judicial appeal. The Dean of the Harvard 
Law School takes that position, and there are quite a number of lawyers representing 
these Boards and Commissions who feel that the power of these Boards should not be 
questioned by any court. Now Congress may pass an act which is in conflict with the 
Constitution, and they have a right to go to the Supreme Court; but they go a step 
further and say that Boards to which are delegated some of the powers of Congress are 
above attack. That would make the created greater than the creator. I move the adop- 
tion of these resolutions. (Motion seconded.) 

Mr. Sranuey: I would like to ask if you included in your report whether you felt 
it was advisable to appoint a committee in this state to report on the situation. 

Mr. Srone: I did not make any such request. We are endorsing a principle. I do 
not believe that we need a committee. The principle is enough. I will say this; I would 
like to have you read John Bellis’ article in the April number of the American Bar As 
sociation Journal. It is a very liberal article. There have been several articles by Colonel 
McGuire, of the Administrative Law Committee; but in the last number of the Kansas 
Bar Association Journal there is a very exhaustive article by Professor Smith, of the 
Kansas University. 

(Motion is put, and the Resolution is declared adopted.) 


Mr. Stone: Now the second resolution relates to Judicial Administration. You will 
remember that Judge Parker, of the Circuit Court of Appeals of the Fourth Circuit, 
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brought in a report which was printed—a very remarkable report on Judicial Adminis- 

i state as well as federal matters. We offer this Resolution: “Be it Resolved: 
That the Kansas State Bar Association is gratified with the Act of Congress empowering 
the Supreme Court to promulgate rules of practice and repealing those portions of the 
Judicial Code annuled by such rules, and with the adoption and promulgation of such 
rules by the Supreme Court; and Be it Further Resolved, that it is desirable that such 
action be taken by the legislature of the State of Kansas as may bring about the adoption 
and promulgation of rules of practice and procedure by the Supreme Court of the State 
of Kansas, in order that a desirable conformity between the state and federal practice 
may be attained.” I think that is a step forward. It doesn’t mean that at the next session 
this law will be adopted, but as near as possible we will make our practice conform to the 
federal practice. The man who really made the remark to me that was quoted yester- 
day was Major Tolman, editor of the Bar Association Journal. He was secretary of the 
committee which drafted the rules of procedure adopted by the Supreme Court. I told 
him we were very much pleased with them, and he said: “You ought to be, for they are 
pretty near in conformity with the Kansas practice.” Judge Allen drew the present code, 
and it was presented to the legislature of 1939 and it was passed as he wrote it. It was 
largely adapted from the rules promulgated by the Supreme Court of the State of Kansas. 
I think the lawyers quite generally feel that New York made a mistake when their code 
was put out because it was conceded that the legislature could lay down rules of practice 
for the courts. It would be better to have the lawyers say what the rules on procedural 
matters should be, rather than the legislature. It also saves years of waiting for action 
by the legislature. I think the ideal thing is for the court ta lay down the rules as to 
merely procedural matters. I move the adoption of the Resolution. (Seconded.) 

Mr. Pratr: I might add that the Nebraska Bar Association had a representative at 
a meeting during the holidays when Justice Harvey invited officers of surrounding or- 
ganizations to be his guests, and I saw a copy of their report; and I found that all of 
these committees who can do so have incorporated the reinvesting in the court of the 
rule-making power, taking the position that the courts, rather than the legislature should 
have this power. They have drafted a very simple bill, and the report is most interesting. 
=. that we are getting along pretty well here, and we don’t need to tear our shirts 

t it. 

(Motion is put, and the Resolution is declared adopted.) 

(At this time Vice-President O’Neil assumes the Chair.) 

Vice-Presipent O’Neit: We will now receive the Report of the Memorial Com- 
mittee, by Mr. William H. Vernon, Jr.: 


Report of . Memorial Committee 


Mr. President and Members of the Bar Association of the State of Kansas: 


As has been the custom of the Association for many years at its annual meeting, we 
now pause in our regular activities to honor the memory and achievements of those 
members of this Association, as well as other members of the bench and bar of Kansas, 
who have passed to their ultimate reward. 

The following verse challenges our attention to the thought that the feeling ex- 
pressed was the origin of all Memorials, and we believe it is fitting to repeat it here: 


“Remember me—Oh! Pass not thou my grave 
Without one thought whose relics there recline; 
The only pang my bosom dare not brave 
Must be to find forgetfulness in thine.” 


If it were given to mortality to commune with the spirit world and wake to responsive 
utterance beloved voices of the past, I doubt not our question, “What would ye that we 
should do?” would receive the common answer: “Remember me.” 

It is impossible for us to review the achievements of all of those who have gone 
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beyond, although if time would allow, every man on the following list is worthy of ou 
special tribute. The following are members of the Association who have passed away 
during the past year: © 


Harry E. Snyder 
J. S. Vernon 


Other members of the bench and bar, not members of this Association, who have 
a away during the past year, and who your Committee feels should be honored 
ere, are: 


William L. Buzzard 

Henry L. Crockett 

Mrs. Carrie (Fayne) Denison 
F. L. Geary 


Paul Kimball 

I. N. Kuhn 
Walter F. Mathes 
J. R. Moreland 
Ivan D. Rogers 
R. H. Seeds 
James G. Sheppard 
Sam Strawn 


Fredonia 


While in no wise minimizing any of the individual members above listed, it is with 
great regret that your Committee calls particular attention to the death of one of our 
most distinguished District Judges and to the death of a member of the Executive Coun- 
cil of this Association, Hon. Ray H. Beals and Eustace Smith. We believe it is fitting 
to pay special tribute to Hon. Ray H. Beals of St. John, who at his untimely death was 
Judge of the Twentieth Judicial District. Hon. Robert Garvin, of St. John, has con- 
sented to speak upon the life of Judge ‘Beals. 

It is also appropriate to pay special tribute to Eustace Smith, of Hutchinson, who was 
taken from our ranks in the prime of his life. He was an active member of this Asso 
ciation for many years, and at the time of his death was a member of the Executive 
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Council. Roy C. Davis, of Hutchinson, has consented to speak upon the life of Eustace 
- Ws. H. Vernon, Jr., Chairman 

P. G. WapHam 

J. B. Parrerson 

Mark L. BEenNeETT 

Date W. Maxwe_i 

Jess R. Wuire 

Brake A. WILLIAMSON 


IN MEMORIAM 
RAY H. BEALS 


Hon. Ropert GaRvIN: 

Ray H. Beals was born in Sterling, Kansas, on August 8, 1881, and died at Stafford, 
Kansas, on June 11, 1938. 

He graduated from the Stafford High School, and rode a bicycle from Stafford 
to Lawrence, Kansas, and there entered the law school, from which he graduated in 
1903. He worked his way through the law school by lighting gas lights for the city, and 
by doing other odd jobs which were then open to students at the University. 

Upon his admission to the Bar in 1903, he returned to Stafford and entered the 
practice of law. Soon after opening his office at Stafford, he was appointed Assistant 
County Attorney, and moved to St. John, Kansas, where he demonstrated his ability as a 
prosecutor. After serving as Assistant County Attorney for four years, he was elected 
County Attorney, and served four terms in that office. In 1924 he was elected Judge of 
the Twentieth Judicial District, which office he filled continuously until the date of his 
death. On August 25, 1934, he was appointed a member of the Judicial Council by 
Chief Justice Johnston, and he filled that position until the date of his death. 

He was a member of the Southwest Kansas Bar Association, of the Bar Association 
of the State of Kansas, and of the American Bar Association. 

Judge Beals was a close, careful and discriminating student of the Law. Perhaps there 
is no member of the Bar in Kansas who has a more exact knowledge ‘of the Kansas 
Statutes than had Ray H. Beals. He had a wonderful faculty for recalling the decisions 
of the Supreme Court, and for remembering the book and page at which a very large 
number of decisions are recorded. Mr. Beals craved the friendship of his acquaintances. 
He wanted folks to like him. As an adversary in a lawsuit, he was vigorous, yet always 
courteous and fair. As a judge, he was conscientious, kind, and dignified. 

He left surviving him his wife, and his daughter, Katherine. 


EUSTACE SMITH 


Roy C. Davis: 

Eustace Smith was born in Kinsley, Kansas, March 26, 1889, and died October 20, 
1938. He was educated in the public schools of Kinsley, the University of Kansas, and 
George Washington University Law School, Washington, D.C. He was admitted to the 
Bar in 1911, and began the practice of law in Hutchinson as a partner of his father, the 
pet Dumont Smith, where he continued in the active practice until the very day of 

is death. 

He was a charter member of Lyle Rishel Post of the American Legion, and a Past 
Commander; Past Exalted Ruler of the Hutchinson Lodge of Elks; Past President of 
the Reno County Bar Association, and was on the Executive Council of this Association 
at the time of his death. 

_ Eustace loved life and knew and experienced it in all of its phases. He was rich 
in the knowledge of human nature, in an eloquence of expression. He was a natural 
orator, a master of sparkling wit and biting sarcasm; he was independent in thought 
and action; outspoken in his views and a detestor of hypocrisy. In temperament he 
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was emotional, quick to assert his rights and quick to respond in sympathy to those 
in difficulty. 

He had stated to intimate friends that there were only two things he wished said 
about him after he was gone—that he was a good soldier, and that he was a good father 
to his children. And this he was. 

He volunteered promptly at the beginning of the Great War, and saw extended 
service in France as First Lieutenant in the r4oth Infantry, 35th Division, serving in 
Wesserling and Gerardmer sectors, Alsace, St. Mihiel, the Argonne-Meuse offensive, and 
in the advance toward Metz. In the Argonne when all ranking officers were killed or 
wounded, he led the battalion in the drive as acting major, and was one of the first to 
enter Exermont, the “farthest north” of the 35th Division’s push. A wound received in 
this engagement contributed to his death. 

In the passing of Eustace Smith the Bar has lost a brilliant advocate, his family its 
best friend; and his Country has lost a true patriot. 

Vice-Presipent O’NeiL: We will now receive the Report of the Judicial Council, by, 
Justice W. W. Harvey: 


Report of the Fudicial Council 


The work of the Council for the last year, as yow all know, has been prin- 
cipally on the Probate Code. It has already received a great deal of attention, and | 
do not care to take the time to read even what I have written. It will be 
published. I do wish to expres my appreciation and that of the members of the 
Council for the effective and continuous help received in connection with the preparation 
of this code from the president of this Association, the members of the Executive Coun- 
cil of the Association, its Committee on the Probate Code, and the Bar of the state. A 
number of lawyers of the state took time to examine the tentative drafts and to write 
their views and criticisms to some member of the Council, all of which contributed. 
Local Bar Associations and individual lawyers gave the Council the benefit of their 
judgment, and since the Code has been enacted in its final form’ it has received careful 
study from several groups of lawyers. Early in this month an Institute was held at 
Wichita, attended by over two hundred lawyers and members of the Probate Judges’ 
Association. Mr. Roy McCue, president of that Association, brought about that meet- 
ing. Obviously the matter is being studied, and I trust that it will prove to be all 
that its advocates hope for. ‘It is a product of the lawyers of this state, who have given 
their thought and attention to its preparation. 

A year ago we reported definite progress in the work of drafting a probate code. 
Today we are able to report that the drafting of the probate code was completed and 
that it was presented to the Legislature and enacted into law; also that its companion 
measure, a short act pertaining to property, was presented and enacted into law. These 
became effective July 1, 1939. 

We take this occasion to pay tribute to the officers and members of this association, 
and other bar associations of the state, and to other groups and to individual lawyers 
and judges, who have rendered valuable assistance in the completion of this rather 
enormous task. 

The need for a probate code was called to our attention early in the history of the 
Judicial Council work, and repeatedly over the years since we have been asked by judges, 
lawyers and bar associations to prepare and present such a measure to the Legislature. 
In attempting to comply with these requests we found the preparation of such a code 
required a careful examination of all our statutes relating to estates of decedents and 
wards, the examination of all our decisions relating to these subjects, and some study of 
similar statutes and decisions of other states. Getting all this material together, classi- 
fying it, and outlining a tentative code was a task greater than any of our members had 
time to perform. In July 1937, we arranged with Mr. Samuel E. Bartlett, of Ellsworth, 
to do this for us. The method of doing the work was as follows: Mr. Bartlett would 
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do as much as he could over a period of about two months. This he would bring to a 
meeting of the Judicial Council, where all of the members of the Council for two days, 
sometimes three, and on one occasion four days, carefully studied the work as prepared, 
referred to statutes and decisions, made suggestions and outlined additional work to be 
done. Mr. Bartlett would take these suggestions home with him, do as much work as 
he could for another period of about two months, when another similar meeting of the 
Council would be held. 

By April 1938, we had the outline of a tentative draft of a probate code which we 
were able to publish in our Bulletin. We knew this draft was imperfect and we invited 
consructive criticism. A year ago it was made the subject of a group meeting of this 
Association. It was also the subject of discussion at other bar associations of the state. 
More than 70 members of the bar throughout the state took the trouble to examine the 
tentative draft in its entirety, or certain aricles of it, and write their comments and crit- 
icisms to some member of the Council, or to Mr. Bartlett. As these letters were received 
copies were made for the members of the Council and for Mr. Bartlett, and all of them 
were considered at the next meeting of the Council. Certain groups, other than lawyers, 
became interested in the proposed measure and wrote the Council or appeared before it. 
By October, because many groups of attorneys and others planned to consider the measure, 
and because quite a few changes had been made in the draft published in April, a second 
tentative draft was published and distributed. This had the consideration of many 
groups and individuals. By December we had worked out the measure substantially in 
the form we thought proper to present to the Legislature and published the revised draft 
in the December Bulletin, together with a tentative draft of the property act. Subse- 
quently some revision was made in both of these measures and they were introduced in 
the Legislature soon after it convened. 

The chairman of this association, its executive council, and its committee on the 
probate code interested themselves in familiarizing the laymen members of the Legisla- 
ture with the merits of the measures. Similar work was done by the members of the 
Junior Bar, acting individually rather than as an organization. The result was that when 
the Legislature met, all of the members had had their attention called to the measures 
and to the desirability of their enactment. 

In the many years during which I have been quite familiar with the work of the 
Legislature of this state I think I am safe in saying that no measures of the importance 
of these have received more thorough, independent consideration by the Legislature. The 
Senate judiciary committee, composed of seventeen Senators under the leadership of its 
chairman, Senator Dale, gave the probate code careful consideration, and the Senate 
committee of the whole considered it carefully section by section. Every member of the 
Senate who had any criticism or question about any section was heard fully. The re- 
sult was the measure passed the Senate with but one material amendment. In the House 
judiciary committee, composed of twenty-eight members, it received even more careful, 
independent consideration. Its chairman, Hon. George Templar, early in the session 
appointed a subcommittee with instructions to consider the measure carefully and re- 
port to the full committee. Early Mr. Bartlett went through the act hurriedly with the 
subcommittee. Later the subcommittee had numerous meetings and went through the 
bill section by section. Any objection or question raised was noted. Later the entire 
committee took the time to go through the bill section by section and study carefully each 
of its provisions. This was done without any member of the Judicial Council or Mr. 
Bartlett being present. The result was the House passed the bill with several amendments, 
some of which it receded from in conference. The result of all this consideration was 
that the bill was enacted into law with only four material amendments from the form 
in which it was introduced, and these related to matters upon which good lawyers might 
well entertain different views. 

The property act was introduced in the Senate as a judiciary committee bill and 
passed that body without amendment and without a dissenting vote. In the House ju- 
diciary committee some opposition appeared, the result of which caused it to have the 
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careful consideration of that committee. As a result of this it was unanimously recom. 
mended for passage and passed the House with a few amendments which did it no harm 
and perhaps improved it, and these were concurred in by the Senate. 

I have spoken of these matters to develop the fact that these measures are the 
product of the bar of the state of Kansas. While Mr. Bartlett did much more work on 
the probate code than any other individual, and to him we give the highest credit, the 
combined result cannot be said to be the work of any one person but the credit is due 
to the individuals and groups of individuals who have given their time and their talent 
to the construction of legislation recognized as highly desirable, and which we hope will 
prove as beneficial as those who have worked upon it anticipate. 

Since the adjournment of the Legislature these measures as finally enacted have been 
published in our April Bulletin, with the suggestion that lawyers and judges become 
familiar with them before their effective date, July 1, 1939. In various sections of the 
state lawyers, groups of lawyers and bar associations are making a careful study of them. 
On May 2 an institute for their study was held at Wichita, which was attended by more 
than 20 judges and more than 300 lawyers. Hon. Roy N. McCue, president of the 
‘association of probate judges, called a meeting of that organization for May 25, when the 
day was spent in the study of the probate code, and a section has been devoted to it 
at this meeting of this association. I am inclined to the view that if there is any adverse 
sentiment to this measure it will come within the first few months after it has been put 
into effect. Lawyers and judges should become as familiar with it as possible, as it is 
clear that they are endeavoring to do, and should attempt to apply it in harmony with 
the obvious purposes of its varied provisions. It is founded on fundamental principles 
of fair dealing, it is written in language a layman can understand, and we are confident 
the more thoroughly it is understood and followed the greater will be its beneficial effects, 


The House of Representatives at the 1937 session of the Lgislature passed a reso- 
lution requesting the Judicial Council to furnish to it at the regular 1939 session a report 
of the business transacted in the district courts of each of the counties’ of the state, and 
separately as to each judicial district, with a view of a possible reorganization of the 
judicial districts of the state. In compliance with this resolution we made such a report 
to the House of Representatives at the recent session of the Legislature. This report was 
printed by the Legislature, copies have been sent to the district judges of the state, and we 
assume there are a few copies available to other persons specifically interested. 

For the last two years the Council has been working so intently on the probate code 
and property act that it has given but little attention to other matters. We are really 
looking about for other worth-while things to do. It has been suggested that we rewrite 
or recommend the repeal of G.S. 1935, 60-1301 to 60-1346 relating to the voluntary assign- 
ment for benefit of creditors. It has been suggested, also, that we rewrite the code of 
criminal procedure, specific features of it thought advisable to be rewritten having been 
called to our attention. A more comprehensive suggestion has been that we rewrite the 
code of civil procedure, making it harmonize as much as possible with the new Federal 
rules of procedure in civil actions. Either of the last two suggestions would keep us 
pretty well occupied until the next regular meeting of the Legislature. Some minor mat- 
ters have been suggested, and we have some unfinished work which, in a sense, has been 
laid aside for the time being. We are open, however, to suggestions from this association, 
or any group of lawyers or judges, respecting any matter which is within the purview 
of our work. 

W. W. Harvey, Chairman 


Justice Harvey: I move that the Committee’s Report be adopted and filed. 

(Seconded and carried.) 

Vicz-Presiwent O’New: We will next have the Report of the Committee on Newly 
Admitted Members, by Mr. James W. Porter: 

Mr. James W. Porrer: It was thought, a few. years ago, that it would be a little 
more interesting to have more than the mere administering of the oath, and we con- 
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ceived the idea of having a dinner or luncheon immediately following the induction 
ceremonies; hence this committee report. 


Report of Committee on Newly Admitted Members 


The function of the committee has been primarily to introduce and interest in Bar 
Association activity those who have been newly admitted to the practice of law within 
the State of Kansas. 

As a means of carrying into effect our function, your committee has engaged in the 
following activity: 

First. Subsequent to the bar examinations of June, 1938, and February, 1939, the 
Bar Association has financed what has been called an induction dinner or luncheon. The 
guests were the persons who successfully negotiated the examinations. On June 24, 1938, 
we entertained at a luncheon at the Hotel Jayhawk, sixty-nine new lawyers out of the 
seventy-cight who passed the examination. The total attendance was one hundred thirty- 
five, and consisted of the guests, the seven members of the Supreme Court, two members 
of the Law Examining Board, I. M. Platt, President of the State Association, and other 
prominent lawyers of the state. Chief Justice John S. Dawson, Justice Harry K. Allen, 
Mr. Platt, and T. M. Lillard spoke. 

On February 15, 1939, the Bar Association entertained at dinner at the Hotel Jay- 
hawk, twenty-three new members. Thirty-four persons had successfully passed the bar 
examination completed on that day. Ray Letton of Pittsburg, Kansas, President of the 
Kansas Junior Bar Conference, presided. The speakers were Chief Justice John S. Daw- 
son, I. M. Platt and Robert Stone, member of the Board of Governors of the American 
Bar Association. Other than the guests, approximately seventy-five lawyers attended this 
dinner. The number included the members of the Supreme Court of Kansas, W. F. 
Lilleston of Wichita, T. M. Lillard of the Bar Examining Board, and other prominent 
lawyers of the state. At both of these functions, Bar Association literature was distributed 
to the new members, and the speakers took particular note to impress the listeners with 
the ideals of the profession and the purpose behind Association activity. Each guest was 
also presented with a personal letter from Mr. Platt, a copy of which is as follows: 

Dear Mr. ———————: 

As President of the Bar Association of the State of Kansas, I take pleasure 
in extending to you a welcome into our profession. 

This achievement by you indicates many hours of study and sacrifice. It 
is an honor and distinction for you to have reached this goal, and I wish you 
the utmost success in your future ambitions in the profession. 

You are now eligible to membership in the Bar Association of the State of 
Kansas, and I extend to you a personal invitation to associate yourself with 
others who are leaders and working to the interest of our profession. 


Yours very truly, 


I. M. Prarr 
President 
IMP:NS Kansas Bar Association. 
Seconp. Your committee has also had representatives of the Association speak to 
the senior classes of the law schools of Washburn College, Topeka, Kansas, and The 
University of Kansas, Lawrence, Kansas. These talks were further directed to interest 
prospective lawyers in Association ideals and membership. 


COMMITTEE RECOMMENDATIONS 
I. 
_ The committee recommends that the induction dinners for each succeeding exam- 
ination class be continued. We find that this approach to the newly admitted member is 
a valuable contact, and the function has already obtained a traditional aspect. We recom- 
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mend that at these meetings considerable effort be made to secure the attendance of 
lawyers prominent in the profession, and well-known to the guests. The committee fur. 
ther recommends that an effort be made to secure memberships from the newly ad. 
mitted members to The Bar Association of the State of Kansas. 

II. 

Your committee further recommends that a member of the Association speak to 
each senior class of the law schools of Washburn College and The University of Kansas 

Ill. 

Your committee further recommends that each newly admitted lawyer be contacted 
by personal call if he does not join the Association within several months after ad. 
mission. 

Respectfully submitted, 
Erte W. Francis 
Warren W. SHaw 
Francis CLARK 
James W. Porter, Chairman. 


Mr. Porter: I move the adoption of the Report. 

(Seconded and carried.) 

(President Platt resumes the Chair.) 

Present Pratr: We will now have the Report of the Committee on Member. 
ship, by Mr. Ralph T. O'Neil: 


Report of . Membership Committee 


Mr. Racpx T. O’Nem: Necessarily, the Report of this Committee cannot be com- 
pleted until later in the year. Last year we had 557 registered at the Bar Association 
meeting, and at noon today 572 registered. A year ago we had 788 members; today we 
have 1,025. This includes, ‘however, 53 students and 183 members who have not yet 
paid their dues, but who normally do pay them and are in good standing at the present 
time. This, of course, is largely due to the system inaugurated by Bob Clark. We have 
sent out cards, and by checking up on each lawyer in a particular county who is eligible, 
it has materially increased our membership; and I suggest that those who have not yet 
sent in their cards, should send them in to Bob Clark, Treasurer of the Association. I 
move the adoption of the report. 

(Motion seconded and Report declared adopted.) 

Presipent Pratr: We will now receive the Report of the Committee on Prospective 
Legislation, by Mr. Charles D. Welch: 

Mr. Cuarces D. Wetcu: Mr. President, and members of the Association, I am going 
to file my report, and not read it. Your Committee on Prospective Legislation reports 
that all legislation has been passed which was put up. The Committee has had some 
correspondence with reference to a law or bill pending before Congress with reference 
to an amendment to the income tax law of 1938. The substance of this bill is to permit 
those who have earned an income, such as an attorney who has been working on a 
case for four or five years and who gets his income all at once, to have his income tax 
reduced in proportion over to the period over which he takes the capital gain. The 
reason we are not making any recommendation on this is that we have taken it up with 
the committee, and I don’t know but that the hard times in Kansas have made it so 
that the lawyers are not very much alarmed about income tax. But I' have not been 
able to get a concensus of opinion. Mr. Eidson, of the Topeka bar, has done more work 
on this. I will ask him to present that matter to you for your consideration. 

Mr. Einson: Lawyers frequently work for ten years on a case and don’t get their 
money until it is concluded, and then have to pay income tax on it all in one year. That 
might put them in an upper bracket. I will explain this bill, and it is designed simply 
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to stretch the income which you have earned over a period of years, to payment of the 
taxes over a like number of years. 
(Nore sy Reporter: Mr. Eidson here reads first bill attached in his supplemental 


.) 
Wy anilet bill, more simple, which is recommended by the Chicago Bar Association, 


reads as follows: 
(Nore sy Reporter: Mr. Eidson here reads second bill attached in supplemental 


The Chicago Bar Association sent this to our firm and stated that their Bar Asso- 
ciation had been behind this bill and recommended its passage, and suggested that we do 
likewise. I think it is a good thing. Some time we might have a good fee, and if we 
had worked a long time on the case we might want to take advantage of this spreading 
out of the tax. I recommend that the Committee be instructed to support this bill, and 
send a recommendation to Congress for its passage. 

From Foor: Isn’t it like asking that we lawyers be permitted to do something that 
we condemn others for doing? I have always been opposed to cluttering up the statutes 
with unnecessary laws, and this is one of them. 

Mr. Hecrzr: I don’t want to inject any politics into this, but I want to say that if 
you stop to consider the question, there isn’t anyone who gets to pay so much income 
tax as the lawyer. If you have a lot of property and pay income tax you have something 
left; but if you are a lawyer and have spent all your money, you will have to pay income 
tax anyhow. I think it is a good thing—anything that would adjust the income tax. I 
think we should ask the Committee to draft a similar law for the state income tax of 
Kansas. 

(Motion is seconded and recommendation is declared adopted.) 


Report of Committee on Prospective Legislation 


Your Committee on Prospective Legislation submits the following report: 

We are pleased to report that the adoption of a Corporation Code and of a Probate 
Code, sponsored by this Association, is no longer a matter of “Prospective” legislation, 
but is now an accomplished fact. 

The following Prospective Legislation has been discussed and advocated at various 
previous meetings of this Association: 

(1) Integration of the Bar. (3) Bills of lading. 
(2) The Uniform Act for Aeronautics. (4) Stock Transfers. (Partnership.) 


It has come to the attention of your Committee that a bill has been introduced in 
Congress to amend the Revenue Act of 1938, by providing for the taxation of income 
received or accrued by individual taxpayers in any taxable year and derived from the 
rendition of personal services over a period of years, and providing that the tax on such 
income be reduced in proportion to the time or period during which said income was 
earned, and your Committee has been requested to bring this to the attention of the 
Association, so that the Association, if it is in favor of the bill, can go on record as 
endorsing it. 

We understand that other State Associations have already endorsed it. 

This bill, and an explanation of its effect, will be presented to you at the conclusion 
of this report by Mr. O. B. Eidson, of the Topeka Bar. 


Respectfully submitted, 


Dovucias Hupson Rosert LEMon 
Gerorce TemprarR Stewart Boss 
Ear, Hatcuer Martin TRUED 
Water F. Jones Cuas. D. Wetcu 
B. P. WaccENER 
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Law Orricss 
HOPKINS, SUTTER, HALLS & Ds WOLFE 
WASHINGTON, D.C. OFFICE 

May 16, 1939 
Mr. O. B. Eidson, 
New England Building, 
Topeka, Kansas. 
Dear Sir: 

Since receiving your letter of April 13th, there has been considerable activity to 
amend the Federal Revenue Act to give special tax rates for compensation for services 
covering a long’ period of time. I enclose herewith a copy of a bill introduced by Con. 
gressman Duncan, of Missouri (H.R. 5653). I also enclose a draft of an amendment 
which we prepared which merely re-defines capital gain to include such compensation, 
which I think has some advantage because of its simplicity. 

I was in Washington last week. There seems to be no serious opposition by the 
Treasury Department to some such amendment, and I think there is a real chance of it 
being adopted if the lawyers of the country get behind it. 

I am wondering if your Bar Association took any action? 


Yours very truly, 
Ausert L. Hopxins 


IN THE HOUSE OF REPRESENTATIVES 


April 10, 1939 
Mr. Duncan introduced the following bill, which was referred to the Commuttee on 
Ways and Means. 
A BILL 
To amend the Revenue Act of 1938, by providing for the taxation of income received or 
accrued by individual taxpayers in any taxable year and derived from the rendition 
of personal services over a period of not less than three years, by adding a new 
section to be known and numbered as section 122, of supplement B, supplemental to 
Subtitle B of Part II. of Title I. of the Revenue Act of 1938. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled. That supplement B, supplementing Subtitle B of Part 
II. of Title I. of the Revenue Act of 1938 be, and the same is hereby, amended by adding 
thereto a new section to be known and numbered section 122, to read as follows: 

“SEC. 122. COMPUTATION, OF INCOME TAX ON COMPENSATION FOR 
SERVICE RENDERED DURING A PERIOD OF YEARS. 

“An individual taxpayer who receives or accrues upon determination thereof, as 
the case may be, in any taxable year, commencing after December 31, 1938, fees or com- 
pensation for personal or professional services rendered during a period of not less than 
three years, by the taxpayer or by a partnership of which he is a member, under cir- 
cumstances where such compensation has not been accruable and was not accrued by 
the taxpayers for any prior taxable year, shall not, upon the receipt or accrual thereof, 
be required to include the whole amount thereof in his taxable income for the taxable 
year in which the same is received or accrued, but in such case shall, for said taxable year, 
include and return in his gross income for such year, only the following percentages of 
said compensation according to the number of years during which said services were 
rendered: (a) Sixty-five per centum if said services were rendered during a period of not 
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iss than three years nor more than four years; (b) 60 per centum if said services were 
rendered during a period in excess of four years and not in excess of five years; (c) 55 

centum if said services were rendered during a period in excess of five years and not 
in excess of seven years; (d) 50 per centum if said services were rendered during a period 
in excess of seven years and not in excess of ten years; and (¢) 40 per centum if said 
services were rendered during a period in excess of ten years. 

“The date when the performance of the services actually began, and the date when 
the amount of such fees or compensation shall have been received or accrued, shall, for 
the purpose of this section, be considered as determining the period during which said 
services were rendered.” 

SEC. 2. Except as otherwise provided, this Act shall take effect upon its enactment. 


A BILL 
To amend the Revenue Act of 1938 by providing for the taxation of income consisting of 
compensation received for services rendered covering a period of two years or 
more and payable only on completion of such services, by adding a sentence to 
Paragraph (4) of SubSection (a) of Section 117, Supplement B, supplementary 
to Sub-Title B, Part II. of Title I. of the Revenue Act of 1938. 

Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled: That Supplement B, Supplementary to Sub-Title B, 
Part II. of Title I. of the Revenue Act of 1938 be and the same is hereby amended by 
adding a sentence to Paragraph (4) of SubSection (a) of Section 117 therein so that said 
Paragraph (4) of SubSection (a) of Section 117 as amended shall read as follows: 

“(4) Long-Term Capital Gain. The term ‘long-term capital gain’ means ‘gain from 
the sale or exchange of a capital asset held for more than 18 months, if and to the extent 
such gain is taken into account in computing net income. Compensation received for 
services rendered by a taxpayer or by a partnership of which he is a member covering a 
period of two years or more from beginning to completion of said services and payable 
only on completion of such services, which compensation or his allocable share thereof 
an individual taxpayer is required to report for any taxable year commencing after De- 
cember 31, 1938, shall be deemed long-term capital gain as on capital assets held for 
more than two years.” 


Mr. Aten: Mr. President; I want to make a motion that this Association make a 
contribution to the Conference on Uniform State Laws in the customary amount of 
$150.00. It has been customary for this Association to make such a contribution; and 
while most of the states make a contribution for the support ‘of this conference by an 
act of the legislature, we have been unable to get the Kansas legislature to make such a 
contribution. A bill was introduced at the last session, but it was not passed. Now, this 
is simply to carry on the work of the Conference. It doesn’t go to the Commissioners, 
but simply to defray the general expenses of the Conference, which are considerable. 
You heard the report yesterday with reference to the work of the Conference, and the 
bills which they sought to have adopted in the way of uniform legislation. There are ten 
of the uniform acts which have been adopted. I think it is proper that the state should 
make such contributions to keep up the work of this Conference, but the legislature 
not having done so, I hope that this motion will pass to authorize the Secretary of this 
Association to send a contribution to the Secretary of the Conference on Uniform State 
Laws. (Motion is seconded.) 


Mr. Srantey: I might say that that has been done in the past, and it is not setting 
any precedent, and the Association has the money with which to do it. Other associa- 
tions have been making similar contributions—some as high as three or four hundred 


(Motion is put and declared carried.) 
_ Present Pratr: We will now receive the Report of the Committee on Resolu- 
tions, by Mr. G. L. Light: 
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Report of Committee on Resolutions 


Br Ir Resotvep by the Kansas State Bar Association that we express our hearty thanks 
and appreciation to the Topeka Bar Association for its par excellent entertainment during 
this Convention. _ 

We further express our appreciation to the present officers and committee members 
for the thorough, diligent and successful work they have done during the past year, and 
further express our appreciation to the public press for its cooperation. 

Be Ir Furruer Resorvep that we commend the 1939 Legislature for the adoption 
and enactment of the Corporation Code and the Probate Code and we recommend to the 
Executive Committee that the special committees of this association sponsoring said Acts 
be continued for the purpose of making a further study thereof and to offer any sugges. 
tions or amendments that may be necessary for the purpose of clarifying or making the 
same more practical. 

Be Ir Furruer Resotvep that we recommend to the Executive Committee that ar. 
rangements be made for the appointment of a competent Historian for this Association 
whose duty it shall be to prepare a full and complete history of this Association from 
its organization up to the present time and that such position be continued in the future 
and that said History be kept current in the future as a matter of permanent record of 
the Association. 

Be Ir Furruer Resotvep that this Association acknowledge itself deeply indebted 
and very grateful to Honorable W. E. Stanley, the efficient Secretary, who with the 
assistance off his good wife, has voluntarily served for the past 19 years, consecutively, at 
a great sacrifice of time and personal expense; that we fully realize the value of their 
services when we consider that at the time of his appointment in 1920, the Association had 
a membership of less than 100, that largely through their efforts the present membership 
exceeds 1,000. Their courtesy and devotion to duty will be long remembered and 
cherished by the membership of this Association. 


G. L. Licur 
Harry WarrEN 
E:_mer E. Euwer 


Mr. Licur: As to the appointment of a Historian; I might say that the matters com- 
ing up before this Association today, if we had a correct record of them would assist us 
in arriving at facts which we do not have access to. The Journal would, but we have 
to go through such a volume of material, and a historian would be of great value to the 
Association. I move the adoption of the Report as read. 

(Motion seconded and the Report is declared adopted.) 


Mr. Artour D. Wacker: Mr. President, and Members of the Association; I have 
a resolution that I move the adoption of, and I want to make a word of explanation as 
to its purpose. As most of you know, the Executive Council is composed of seven 
members who are elected for two years, one from each Congressional District. This 
resolution which I' wish to offer is a suggestion that in 1940 we vote upon an amend- 
ment to the Constitution as it exists now. We are not voting today on whether the 
Constitution shall be changed, but on the suggestion of Mr. Sanley we are offering a 
resolution, and have it published in the Bar Journal, and have it come up at Wichita 
for a vote. The mere fact that you are in favor of it today is merely an assent that the 
proposed amendment will come up a year from now. Now this proposed amendment 
does this: Instead of one member from each Congressional District; that hereafter there 
be two members from each Congressional District on the Executive Council. If you have 
but seven, and the member from your District becomes ill or cannot attend, your district 
is deprived of representation. We feel that could be avoided by having two. In many 
instances you can have an older lawyer and a younger member. It gives you a balance. 
By having two from each district and having those members selected by caucus from 
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each district, you will have a beneficial effect. At present the representative from your 
district is someone not selected by you. In the American Legion, and in many other or- 

izations, they have a policy that they hold a District Caucus, and they hold that causus 
and select the members to go on the Executive Council. It seems to us that by having those 
caucuses you will stimulate interest in regional bar work. I have never been to such 
a meeting in southwest or southeast Kansas but it is our feeling that if these districts 
have an opportunity to select the men who will represent them, interest will be stimu- 
lated, and we assure you that it is the purpose of this to work for the benefit of the 
Association. We younger lawyers are more interested than the older ones. We will have 
to put up with it longer. This resolution is not proposed for ‘the purpose of keeping 
anyone from advancing, or to cause a revolution. We believe it is wholesome for the 
organization. The resolution is that the proposed amendment be given publication, and 
the right to have a proper judicial death in 1940 if it is not well received. The resolu- 
tion is as follows: 

“Be Ir Resotvep: That Article IV. of the Constitution and By-Laws of the Bar 
Association of the State of Kansas be changed to read as follows: 


Article IV. The officers of the Association shall be a President, First Vice-Presi- 
dent, Second Vice-President, Secretary-Treasurer, and an Executive Council. The Pres- 
ident, First Vice-President, Second Vice-President, and Secretary-Treasurer shall be 
ex-officio members of the Executive Council. The Executive Council shall consist of 
fourteen members, two to be chosen by the members from each Congressional District, 
in district caucus, for a term of two years; Provided, that at the 1940 convention the 
members in district caucus from, each district shall elect one member of the Executive 
Council for a term of two years, and one member for a term of one year, and at each 
annual meeting thereafter shall elect one member for a term of two years.” 


I move the adoption of the resolution as read. 


Mr. Sranuey: I noticed in the reading—it was only just as you. read it—“That the 
Secretary and Treasurer.” It should be “Secretary-Treasurer.” 


Mr. Watker: There will be no change in the Secretary-Treasurer. 


From Foor: I second the motion to adopt this resolution. There is but one criti- 
cism that I have heard about this proposal, and that is that the members themselves have 
very little to say about the way the Association is conducted. No one is complaining 
about the methods we have had; but fourteen members on the Executive Council, in 
my opinion makes a better representative organization, and will make us feel that we 
have something to say about this Association. Therefore, I second the motion. 


PresipentT Piatr: The question is not whether we shall adopt this amendment; 
but simply that the matter be placed on the calendar for consideration in 1940. 


Mr. Hecrer: I don’t object to placing it on the calendar for the next meeting. I 
don’t seriously object to considering the method of selecting the Executive Council or 
the number of persons; but I do want to say a word or two by way of explanation as to 
why we have the present system. I think I was elected a member of the Executive 
Council about the time we started this system of electing a man every two years, and 
sometimes they are not re-elected; and they have adopted a sort of policy, not provided 
for in the By-Laws, of seniority—the senior member of the Executive Council to become 
president. By the time he gets to be president, if anyone does—it takes about eight or nine 
years. Usually the president has been on the Executive Council for about seven years— 
none ever less than six. The reason for that was this: About the time they started that 
system of running up to the president—the plan was adopted by Senator Long, who was 
then President of the State Bar Association—of trying to follow the program of the 
American Bar Association and run this association as a sort of a little American Bar Asso- 
ciation; and we have all these committees which correspond largely to the committees of the 
American Bar Association, to take up this work which they carry on for years. I was Chair- 
man of the Committee on Legal Education for four or five years. What we started out to 
do was to get the Bar Association in favor of having a number of college law schools. We 
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have gone a long way beyond that. Now the idea of it is this: that when you get a man 
as president of the Bar Association, he has been on the Executive Council for a long 
time and is familiar with the work of the Association and knows how to take things 
right up and go on through with them, which experience he would not have if he was 
elected from the floor. Now the only suggestion that I have to make is this. It will no 
be practicable to work men through the chairs as rigidly with fourteen members of the 
Council, as have been with the old number; but in connection with this resolution we 
can adopt another to the effect that no man can be president of the Bar Association until 
he has served on the Executive Council for four years. The idea would be that each year 
the nominating committee would go through the names of members of the Executive 
Council and pick out a president, and they would have to select a man who had served 
at least four years on the Executive Council, and if they had a man who didn’t work 
very well, he would be out. He might be qualified in every way except that he hadn't 
given Association matters much attention. 

Mr. Wexcu: Will you yield to a question? 

Mr. Hecter: Yes. 

Mr. Wetcu: Your nominating committee will always get their names from the 
Executive Committee? 

Mr. Hecter: Well, it might not be necessary to put that in the By-Laws. 

From Foor: As I understand it, they are having another vice-president—a first and 
a second vice-president. The custom would eventually spring up that a man would be 
elected second vice-president, then first vice-president, and then president. He would 
have at least two years’ experience under that arrangement. 

Mr. Hecrer: He ought to have more than two. If you are going to elect someone 
out of the Executive Council he should be a good worker. 

Mr. Sranuey: It seems to me that we have a situation that doesn’t require consid- 
eration at all now. The matter may give rise to different viewpoints, which should be 
discussed. Here we are at the end of the meeting. The proponents of the resolution 
believe it is meritorious, and by putting it into the Journal there is opportunity for con- 
sideration of it for a year, and it will be on the regular order of business for 1940. It 
can come before the Association, and with the full consent of the Association it can be 
given ample consideration; but it is not up for discussion now. Therefore, regardless of 
any question, it is a matter which should be put on the regular order of business and 
then vote on it next year, after a full discussion. 

(Motion is put by President, and the resolution is declared adopted.) 

Presipent Pratr: The next in order is the Report of the Nominating Committee. 


Report of Nominating (Committee 


Mr. Cuaney: Mr. President, and members of the Association, your nominating com- 
mittee begs leave to make the following report: We hereby nominate for the various 
offices of this Association the following members: 


Ralph T. O'Neil 
First Vice-President 
I I wo disnspinin ane viochele Ges «mmite B. L. Sheridan 
Robert M. Clark 


Members of the Executive Council: 


Second District Thomas M. Van Cleave 
Fourth District Everett Steerman 
Rs cipae 1660s doeC Rnd eae hs take eenhink J. G. Somers 
OR rT ne Te ee eee E. C. Flood 

Warren H. White 
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State Bar Delegate to the House of Delegates of the American Bar 
Albert C. Faulconer 


Respectfully submitted, 


Watrer T. Cuaney, Chairman 
Dovucias Hupson 
J. B. Parrerson 

Mr. Cuanzy: I move the adoption of the Report. 

(Motion is seconded and carried.) 

Wuergupon, the meeting adjourned, sine die. 
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I have had so many requests for a con- 
tinuation of the Hash Column, as Patter- 
son and Eberhardt have dubbed it, that I 
will try to get up another one. 

I quit traveling right after the Bar meet- 
ing; hence the column will be slim. I 
would like to request any one seeing or 
hearing what might be a news item, to send 
it in to me. Your cooperation will help to 
make the column a success. 

There were several typographical errors 
in the last issue. One, in particular, I would 
like to correct. I intended to say that the 
firm of Stanley and Stanley had taken in 
Ed Schroeder and Lee Weeks under the 
firm name of Stanley, Stanley, Schroeder 
and Weeks. 

The real item of interest was the State 
meeting at Topeka, but I haven’t the space 
here to go into it in detail, Anyway, most 
of you were there (and if you weren’t, you 
should have been) and don’t need much 
“telling.” 

The Friday luncheon on the roof of the 
Jayhawk was one of the best that it has 
been our privilege to attend, and the show 
Friday evening at the Novelty Theatre, 
“Harmless Errors,” provided two hours or 
more of uproarious entertainment. The 
consensus of opinion seems to be that the 
1939 session was the most successful and 
enjoyable meeting of any thus far held. 

The Northwest Bar meeting was held 
one week later at Hill City. I did not at- 
tend, but I talked to several who were 


there. The reports are they all had a good 
time, heard some good talks and, generally 
speaking, the meeting was a success with 
about one hundred in attendance. Charlie 
Hunt of Concordia talked on the Cor 
tion Code, Judge Ruppenthal talked on the 
Probate Code, Max Jones, of Goodland, 
and Bill Baron, of Phillipsburg, talked on 
the Moratorium Law, Senator E. H. Ben- 
son, of Colby, and Morris Johnson, of Sa- 
lina, talked on a need of a revision in the 
Tax Laws. Chief Justice John Dawson 
acted as toastmaster, with Judge Bill Smith 
making the after-dinner speech in which he 
maintained, so it is rumored, that the 
Kansas Supreme Court made and handed 
down sounder law than the Harvard grad- 
uates on the United States Supreme Court. 
The meeting ended with Earl Hatcher and 
Jay Parker telling the home folks how glad 
they were to get back. 

I did attend the Southwest Bar which 
was held June 17 at Great Bend. About 
one hundred were there—several who were 
also at the Northwest. Among those pres 
ent were Jim Taylor and his wife, Judge 
E. E. Kite and his wife, Dyke O’Neil, I. N. 
Platt, Charlie Hunt, and Justices Thiele 
and Smith of the Supreme Court, all of 
whom made a few remarks which added 
to the meeting and to the enjoyment of 
those in attendance. There were also talks 
on the Probate and Corporate Codes, as 
well as a short discussion headed by Ellis 
Bever, of Wichita, on tax matters. In- 
cidentally, Ellis made several good points. 

Somebody handed me a poem—evidently 
they were at Topeka: 


Topeka and a Fan dancer 
Are much alike, ’tis true; 
Topeka’s built with outskirts— 
A Fan dancer girl, is too. 
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I hope Tink Veale and Ran Harvey 
learned something about the town in which 
live, all of which makes one wonder 
why Tink Veale should be carrying type- 
writers about the streets of Topeka when 
there is a Bar meet in town. 

Speaking about the entertainment at the 
Topeka noonday luncheon, I noticed Judge 
Somers was there without a candid camera, 
but he had it with him at Great Bend. 
This, too, reminds us of the old story about 
the gun and the bear. 

Frank Theis and Benard Cohn have 
left the Tax Commission at Topeka, Frank 
going to Arkansas City and Benard going 
to Coffeyville, both to open offices. Looks 
like they both picked good towns and we 
wish them good luck! 

Jack Hunt and June Shaffer and their 
wives drove to the Bar meet at Frisco. 

Les Goodell, I understand, has retired 
from the attorneyship of the Highway De- 

t and is now down with the firm 
of Wheeler, Brewster, Hunt and Goodell, 
in the general practice. 

Eldon Wallingford of Ashland, Baldy 
Mitchell of Lawrence, Estill Bruce and 
Warden Noe of Holton, are all with Jay 
Parker in the Attorney General’s office. 

Frank McFarland, of Topeka, Harry 
Crosswhite, of Greensburg, and Walt 
Stumbo, also of Topeka, comprise the legal 
staff of the recent merger of all the Social 
Bureaus made by the last legislature. 

Jeff Robertson resigned as Parole Officer 
to go down and act as Labor Commissioner 
at Topeka. Looks like a big job, but I 
know Jeff will handle it. This boy, Jeff, 
gets around. 

Bob Linsday has taken over and is carry- 
ing on as Parole Officer for Judge Hop- 

ns, 

Chet Holman and his son, Ed Holman, 
have rearranged their offices, taking a 
corner suite. This supplies more room and 
makes a very much more desirable office. 
Ed is State Representative from the Fifth 
District and from all I can hear, is doing 
a good job of it. This on authority of The 
Honorable Payne Ratner. 

Paul Stevenson, formerly of the State 
Board of Administration, has opened up an 
office in Sterling. Steve has had the office 
open a couple of months and says he is 
more than breaking even, which pleases 
him immensely. Good going, Steve! 
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The Rice County boys, seems to me, are 
out to set a new style in offices. Ben Jones 
bought a bank building and has made a 
streamlined, air-conditioned and otherwise 
uptown office. Sort of makes one feel that 
he should take off his hat. 

Rube Martin, not to be outdone by Ben 
Jones, has a ritzy layout several doors up 
the street—the only office I recall ever be- 
ing in where the stairs leading up were 
carpeted—the whole office being in keep- 
ing. 

Bronc Jackson and Harold Gibson tell 
me they have some hopes of getting the 
owner of their building to remodel for 
them. I sold Gib an A.L.R. while Bronc 
told me of a plan to make a trip to the 
New York World’s Fair, and back again, 
in a car, with a wife and two children, all 
in ten days. Freddie Woleslagle tells me 
this Lyons bunch are fast workers. From 
what I overheard, as indicated above, he 
knows what he is talking about. 


Jim Lowry has resigned from the De- 
partment of Registration to go in with 
Stead Ball at Atchison. I was up there the 
other day and found they were having their 
offices reconditioned, as were John Buehler, 
Tom Moxey, Morris O’Keefe and Carl 
Root. They were all having the same ex- 
perience, due to a fire which gutted the 
building next to them. It’s an ill blaze 
that doesn’t burn up a law book. Had the 
fire been in the right building and all the 
boys had insurance, I might have made 
the trip pay. 

Chet Ingles has left Walker Means and 
opened an office of his own over the Mor- 
rill and Janes Bank Building, at Hiawatha. 

I stopped the other evening to see Bromo 
Seltzer, at Sabetha. His office was closed, 
so I called his wife. Upon inquiry, she 
stated she did not know where he was. 
Some of the rest of us should see this boy 
and find out how he does it. 


The firm of Fulton and Huxman, after 
about fifteen years of partnership, has dis- 
solved. This was brought about by Judge 
Huxman’s appointment to the Circuit 
Court of Appeals. I understand Judge Ful- 
ton has gone in with Jones and Chalfant. 
I haven’t all the dope on this new firm yet, 
but perhaps Chal will send me an an- 
mouncement and if so, I will report it in 
the next issue. 
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Herb Ramsey has left the firm of Sim- 
mons and Fenn and opened up his own 
office over in the Rorabaugh Building, at 
Hutchinson. 

Erskine Wyman has come back once 
more to Topeka, this time as Commissioner 
of Workmen’s Compensation. We are glad 
to see him back. 

Vern Rosensthal and Mark Boss are 
carrying on in the Tax Commission, Mark 
having come up from Columbus and Vern 
from Parsons. Both boys like the work and 
are pleased with the connection. 

Clem Burnett of the firm of Keller, Mal- 
comb & Burnett, of Pittsburg, is doing some 
special, temporary tax work in the Com- 
mission, having been drafted by Governor 
Payne Ratner. 

Dave Carson, Jr., is home from Mich- 
igan, practicing on a temporary permit un- 
til he can take the Bar. I understand from 
those who know him well that he is a chip 
off the old block. 

Willard Haynes is Chairman of the 
Committee on Arrangements for the Wyan- 
dotte County Bar. He has written up a 
short resume of the activities of the Bar 
for the last several months. I quote from 
these, with his permission: 

“The Wyandotte County Bar Associa- 
tion has weekly noon-day luncheons with 
one monthly night meeting. The week 
that the night meeting is held no noon-day 
luncheon is held. 

“In March, the night meeting was held 
at the Grund Hotel. The meal consisted of 
an excellent Dutch lunch served buffet 
style with plenty of beer. Doug Hudson 
was the speaker of the evening. There was 
entertainment in the form of a strolling 
trio, an accordionist, a clarinetist and a 
violinist, all of whom sang, which finally 
precipitated community singing with Rus- 
sell Stephens and Arthur J. Stanley,, Jr., 
supplying the loudest of the harmony. It 
was the privilege of each one who attended 
to eat as much as he could. We laid our 
chips on Bill Carson. He filled his plate 
three times with his coat pocket full of 
bread each time. 

“Doug made an excellent speech on the 
equality of the bar, no closed season, no 
game laws and every man to his own job. 

“The April meeting was held at the 
Grund Hotel and it was a regular dinner 
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served banquet style and the Hon. Louis R 
Gates, Referee in Bankruptcy, spoke on the 
new Bankruptcy Act. We also had a 
interesting demonstration and concert oq 
the new Novochord. 

“The May meeting was held at the 
Chamber of Commerce and was the firs 
joint meeting of the Wyandotte County 
Bar Association and the Wyandotte 
Medical Society. Dr. Lewis G. Allen spoke 
on behalf of the doctors and his talk 
amounted to a plea to the Bar to be a little 
wary of malpractice suits. The Hon. J 
H. Brady ably represented the Bar Asso 
ciation. His theme song was “The Medi- 
cine of the Home is not the Medicine of 
the Court room” and he proceeded to tell 
the doctors that all day long in every or- 
dinary day, the patients consulted them 
and glowingly described their aches and 
pains, the major portion of which were 
disclosed as only being subjective symp 
toms and that on complaints and subjective 
symptoms, the doctors prescribed and 
charged their clients for the service and 
collected a fee yet on the next day when 
they were called into court on a commis 
sion, on taking the stand, the first thing 
they always said was ‘We find no objective 
symptoms.’ The moral is that they will 
treat patients and take money on purely 
subjective symptoms, but when they come 
into Court to testify for a corporation, there 
is no injury unless the patient has some 
objective symptoms.” 

Sam Terbovich is back in his old haunts 
again under the watchful eyes of George 
West and Pat Crocker. Sam says he liked 
Topeka and hopes to go back some day, on 
a visit. 

Andy Weiskirch came down from To 
peka a few days ago and talked me out of 
a dog. The last time I saw him, he told 
me, without hesitancy, that he got the best 
pup in the kennel. If that ain’t turning 
the other cheek, then I don’t know. 

The Wichita Board of Trustees, at the 
last meeting, voted to air-condition the law 
library. Suffering with the heat the last 
few days has created an urge to establish 
headquarters in said library. This to me, 
without the consent of the Trustees, might 
make an ideal arrangement. 

Harold Bolton has taken Ben Naphey’s 
place with the Associated Companies at 
Abilene. Ben has gone to Denver to prac- 
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luck, Ben, and rest assured the 
is in good hands! 
Don Higby has gone into the office of 


Ray Pierson at Burlington. Pierson is State 
Commander of the Legion; Higby is com- 
mander of the office. 

Burton A. Kingsbury has left Burlington 
and gone, I think, to the State of Wash- 
ington. He left right after the first of the 


Collis R. Harner has opened an office 
in Dodge City. I met him for the first time 
at the Bar meeting in Topeka. 

Dale W. Maxwell has left Galena and 
gone back home to Columbus, where he 
has opened up an office. 

Judge D. J. Sheedy, at Fredonia, told me 
the last time I saw him that he expected 
his boy to finish up shortly and that when 
he did, the firm would be Sheedy and 
Sheedy. I understand this is now a reality. 

John Lewis and Charley Rooney, of To- 
peka, have formed what looks like a happy 
connection and have moved into a cozy 
little office on the fifth floor of the New 
England building. Both report they are 
getting along fine and like their new asso- 
ciation very much. 

I heard a lot of comment at the State Bar 
on the group meetings. The boys seem to 
think they ought to be staggered, enabling 
one to attend them all. This might be a 
worthwhile thought, and I just wondered 
who else might think so. 

Bart Carrothers and Ed Anderson seem 
to be getting along pretty well under part- 
nership arrangement with an office at Mc- 
Pherson. Both boys are on the job and 
report good business. 

Swede Stroberg has left his old haunts 
over in Reno County and has moved in on 
the firm of Branine, Branine and Ice, at 
Newton. 

The old firm of Hegler and Roberts, of 
Wichita, has been changed. A. V. Roberts 
has taken in Paul Schmidt and his son, 
Verne, under the firm name of Roberts, 
Schmidt and Roberts. Ben Hegler, W. R. 
Glass and Martin Shearer have gone to- 
gether over in the Brown Building under 
the firm name of Hegler, Glass and 
Shearer. 

The Wichita boys, not to be outdone by 
the Topeka gang, proceeded to carry the 
tunes of “Harmless Errors,” along with 
some others they improvised, among which 
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was “I Had a Dream,” back to the Hotel 
Kansan long after the town had gone to 
bed. I know of no one at the hostelry who 
had a “Dream” unless it was a bad one. 
We missed Glen Porter, but he had a good 
pinch hitter—one who grew up in the 
same environments. 

One of the prominent members from the 
Northwest section had a son at K.U. The 
boy came down to see his dad at Topeka. 
Of course, dad had big business to attend. 
When the dad asked the son how he found 
him, the son answered, “I just listened and 
went to where the singing was the loud- 
est.” Funny how the boys grow up. 

I know of another instance where the 
father tried to remonstrate with his son. 
The son grinned slightly and dryly stated 
that he was merely trying to keep up with 
an illustrious “sire.” 

John Brand of Lawrence left Dick 
Stevens sitting on the “lid” while he 
traipsed off to the American Bar Associa- 
tion meeting at Frisco. 

I had a very nice letter from I. N. Platt 
recently. He asked me to tell all of you 
that as outgoing president of the Bar As- 
sociation, he deeply appreciated the fine en- 
tertainment provided for the Bar at the 
Topeka meeting. He said nothing was 
lacking in making it a success and that To- 
peka was to be congratulated on the way 
things were handled. In giving this ex- 
pression of his appreciation, he said he 
voiced not only his own sentiments, but 
the expressions of dozens of others who 
had spoken and written to him to the same 
effect. 

Have just learned that John F. Eber- 
hardt, one of the editors of this Journal, is 
in a Wichita hospital having an overripe 
appendix removed. An emergency opera- 
tion was necessary. I am informed that 
John is recovering rapidly although the re- 
moval came none too soon. 

Well, it looks like summer is here. The 
old thermo on my back porch says 112, all 
of which reminds me I have several en- 
gagements at Rochester where the pay- 
checks come from. While I hie myself 
hither, I hope the weather breaks and gets 
cooler and business breaks and gets better. 

So long, fellows, I will see you all in 
September. In the meantime, send me the 


news and tell me of your vacations. 
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Several young men received LL.B.’s in June. They came up through depression days when dis- 
couragement and doubt assailed. Have you stopped to think that for nine years now it has been the 
same story; no opportunities for young graduates, men of 45 and up headed for the discard. What kind 
of fellows are you new lawyers going to be? Are you going to want to turn everything over to the 
state and nation? Or will you insist that we are still a free people, able to govern ourselves? If the 
latter, you may have to prove your ground. 
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Which brings us to this. Being im the environs of Kansas City (Missouri, of course) for a few 
days during the middle of June we devoted ourselves to the K.C. Star and Times and its joy at the 
overthrow of local government. First of all, let us say that Kansas City (Missouri) has had as rotten 
@ government as can be found. In fact as bad as half a dozen other cities we might name. Any city 
that could get rid of what they had, ought to be happy. 





But if you and the K.C, S. and T.’s rejoice at headlines that the governor’ will now appoint the 
K.C. (Missouri) police and virtually run the city, there must be something wrong with our bought 
and paid for American freedom and (self?) government. What do you as a young lawyer think? 
Some say the new generation is thinking new thoughts and doing new things, without worry or dis- 
turbance as to what we old fogies think or do.: 





Here’s how it strikes me, brother young lawyer. It is just as if I should read that Governor 
Ratner, by authorization of the legislature, had taken charge of the police department of Dodge City 
and that Judge Carl Miller had said “Amen” with; a strong Methodist accent. Can you not imagine 
the rotted boots and dry bones on Boot Hill rushing from their graves to drive out the state police 
department? 


Well, let’s try again. Here’s what I think of it. I think the situation in Kansas City is a tragedy; 
a disgrace to the United States and tha emblem of freedom. To believe that the decent citizenry of 
Kansas City (Missouri) was helpless and powerless to clean up its own mess and govern the city, is to 
admit failure of free government in a land of education and culture. What are you young lawyers 
going:to do about it? Are you ready to surrender to a centralized government? We shall see. 








Yes, there are NO problems for the young lawyer today. 





Our theme song now is going to be “Amend the Kansas Constitution so that District Judges may 
be promoted.” A lawyer friend took exception to that word “promoted.” Well, anyway, that’s how 
it looks to the layman and so “mote it be.” 





—_ 


Right now an offer is made of a prize to the lawyer, not over five years removed from his bar 
examination, who gives the best one hundred word reason why the constitution should be amended. 





oO 


As a young lawyer, wouldn't you like to have a share in re-writing the Kansas constitution? In- 
vestigate and see where we copied our constitution and how many times the parent state has re-written 
hers. 


We have had another Boys’ State and, yes, a Girls’ state, directed by the American Legion. No 
greater work is being done for youth in right citizenship. As I faced 380 young men to tell them how 
to cast a legal ballot I was impressed as never before. My own son learned more at the Boys’ State 
last year than he could have learned in twenty-five years of average living. And by the way, perhaps 
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you think only youth needs to be told how to vote. Sadly enough lawyers fail to cast a valid vote. 
Even judges fail. They go along with the others in totaling ten per cent invalid ballots in educated 


Kansas. 





oo 


Now, you who like to speak back—here’s your chance. For three or four years I have been pondering 
adeep subject. Not that I’m Puritanic; good scenery is always to be appreciated. For the past four years, 
annual Bar meetings have seemed to climax to a_ certain extent upon which city could come nearest 
to presenting Eve in her original glory. The effect has been natural and awe inspiring. Now, in 
Wichita, we have an annual get-together of lawyers, doctors and dentists. Certainly with such a wealth 
of educated brains a program worthy of the best in man and woman might be ‘expected. 





o 


The program: A talented educator with a group of risque stories and near profanity, followed 
by a—weli, pretty girls and not much else. Oh, some of them wore nice hats. 





> 


Now I can understand, to a certain extent, why lawyers, weary with divorce stories, and dentists 
who look into the cavernous mouths of their victims, might like to look at what their clients might 
look like, but why physicians and surgeons who study and view human anatomy day after day should 
want to study suggestive anatomy for relaxation. Well, somehow it doesn’t parse, if you know what 
I mean. 





> 


One main reason why legal associations do not accomplish more is that fifty per cent of lawyers 
are willing neither to sacrifice nor temporarily discommode themselves for the benefit of the whole group. 





> 


Here’s a new suggestion and maybe a good one. In trials to the court why not require the trial 
judge to make findings of fact within three days after completion of the trial. The trial judge also 
to answer not to exceed ten special questions from each side, which must be submitted at the end of 
the testimony. Then allow attorneys ta submit briefs and conclusions of law based on the findings. 
What does this do? Compels the trial judge to first decide facts; then to determine legal conclusions 
which follow. 





o> 


LAWYER DELIBERATELY TELLS THE TRUTH ABOUT WHAT LEGAL FEES SHOULD BE! 


That well might have been the headlines after a recent case. Fees of two hundred dollars were asked; 
work, brief bill of particulars, couple of hours in city court, three-quarters of day in District Court, 
amount involved about six hundred dollars. Jim: Conly was called as an expert for the plaintiff and 
after due examination of services said one hundred dollars would be about right. The jury affirmed 
his opinion. Again the question arises as to fees. It’s the hardest question a young, middle-aged or 
old lawyer has to decide. Just this week this situation was called to my attention. A. prominent physician 
was asked how he charged in maternity cases. His answer: a per cent of the husband's salary for the 
nine-month period. It is presumed no exceptions were made for twins. How do you charge? What the 
traffic will bear? But the rich client says it is worth no more to examine an abstract for him than for 
the middle class man. One man can charge and satisfy; a better lawyer has a dissatisfied client. 





ats 


Court room psychology? Is there such a thing? Are you easy and clear headed in the court room, 
or uneasy and distraught, nervous and at less than your best? If any of these bad symptoms manifest 
themselves, why is it? Is it because of the judge; because you are not prepared; because you fear the 
other side; or because your case is weak and you fear the loss of fees? Are you afraid of the judge? 
Maybe he is more afraid of you than you are of him. Daniel Webster, we are told, began every speech 
with fear and trembling. A certain lawyer, now a judge, said that he always dominated the court 
toom from the time he entered until he left. After saying that he didn’t. Not in that court at least. 





> 


_ You might be surprised if you knew how many young lawyers give up or almost give up prac- 
tice because of a wrong start; a psychosis of fear and inferiority which it is difficult to throw off. 
One lawyer recently remarked that he never became a trial lawyer because he was afraid of an old 
man who was judge when he first started. After a few efforts he lost confidence in himself. Now 
most every judge likes to assist the young lawyer even though he may not show it upom the surface. 
He has been through the mill. And that causes wonder as to why Justices of the Supreme Court of 
the U.S., according to reports, think they are inquisitors rather than judges. Young lawyers should 
always be assured of one thing—they have access to the last word in the law and the chances are 
pposing counsel will rely too much on memory. So be prepared. If your cause is just it will prevail. 





o 


Much has been said directed at young lawyers. This is the month when many are just getting a 
start. Here’s hoping your ideals may carry you through unscathed. 
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Constitution and ‘By-Laws of the Bar -Association 


of the State of Kansas 


CONSTITUTION 
Articte I—Name and Object 

This Association shall be known as “The Bar Association of the State of Kansas.” 
Its objects shall be to elevate the standard of professional learning and integrity, so as to 
inspire the greatest degree of respect for the efforts and influence of the bar in the ad- 
ministration of justice; and to cultivate fraternal relations among its members. 

Articte II—Qualification for Membership 

Any person who is a member in good standing of the Bar of the Supreme Court of 
the State of Kansas shall be eligible to membership in this Association on endorsement 
and election as provided by the By-Laws of this Association. 

Articte II1I—Annual Meeting 

There shall be an annual meeting of the Association each year at such time and place 
as the Association shall determine at the previous annual meeting, or at such time and 
place as the executive council shall determine, if the previous annual meeting shall have 
taken no action thereon. Special meetings may be called at any time or place by the 
executive council upon thirty days’ notice. 

Articte I[V—Officers of the Association 

The following officers shall be elected at each annual meeting of the Association by 
a majority vote of those present and voting, and shall serve for the year beginning with 
the adjournment of the annual meeting at which they are elected and ending with the 
adjournment of the next annual’ meeting: 

(1) A president. (2) A first vice-president. (3) A second vice-president. (4) A 
secretary-treasurer, and (5) An executive council consisting af seven members, one 
to be chosen from each Congressional District of the State and elected for a term 
of two years; those from the Fourth, Fifth, Sixth and Seventh to be elected in odd 
numbered years, and members from the First, Second and Third Districts in even 
numbered years. 

There shall also be elected at the annual meeting a State Bar Delegate to the 
House of Delegates of The American Bar Association, who shall serve for two years 
in accordance with the Constitution and By-Laws of The American Bar Association. 

Articte V—Duties of Officers 

The president shall preside at all annual meetings of the Association, and shall, ex- 
officio, be chairman of the executive council and perform such duties as may be delegated 
to him by the Executive Council. 

The first vice-president shall preside in the absence of the president and it shall be 
his duty during his term of office to supervise and carry forward the membership work 
of the Association. 

The second vice-president shall preside when both the president and first vice-presi- 
dent are absent. 

The secretary-treasurer shall keep a record of all proceedings of the Association, con- 
duct correspondence of the Association, have printed and issue committee reports, and 
keep an account of all funds of the Association. 

The Executive Council shall manage the affairs of the Association subject to the 
Constitution and By-Laws. The president, first vice-president, second vice-president and 
secretary-treasurer shall, ex-officio, be members of the Executive Council. 

Articte VI—Quorum 

A quorum for the transaction of business at meetings of the Association shall be a 
minimum of twenty members. 

Articte VII—Amendment of Constitution 

This constitution may be amended by the affirmative vote of two-thirds of the mem- 
bers present at any session of the Association. 
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Articte VIII—Adoption and Amendment of By-Laws 

By-Laws may be adopted and amended or rescinded at any annual meeting of the 

Association by a majority vote of the members present. 
Arricte [IX—Taking Effect of This Constitution 

All provisions of the constitution and by-laws of the Association heretofore existing 
are hereby repealed and the provisions hereof shall be in full force and effect from and 
after the date of their adoption by the Association. 

Provipep, That all officers and members of the Executive Council shall continue to 
serve until their present terms are completed. 


BY-LAWS 


Section I—Membership 
All applications for membership shall be referred to the Executive Council who shall 
the same to the Association with their recommendations thereon; and no person 
shall be admitted to membership except by a two-thirds vote of the members present. 
The membership fees shall be as follows: 
1. First year after admission to the bar 
2. Second year after admission to the bar 
3. Third year after admission to the bar . 
4- Each year after third year ‘ 

Annual dues shall be paid on or before the first day of January of each year. 

All members who have not so paid their annual dues shall within thirty days there- 
after be notified of this fact by the secretary-treasurer and be requested to forthwith 
comply with the requirements of this by-law. 

The secretary-treasurer shall twenty days before the first day of January in each year, 
notify all active members in arrears for the dues of the preceding year that the roll of 
active members for the year to be printed in the annual report of the proceedings will be 
made up on that date and that their names will be omitted from that published roll 
of active members unless their delinquent dues have been paid. Any member whose 
name has been omitted from the active membership roll for nonpayment of dues may 
have his name restored to the succeeding roll by the payment of the year’s dues for 
which he is in arrears and the payment of dues for the current year. 

Law School Students of the University of Kansas Law School and Washburn College 
Law School may be enrolled as student associates and will be furnished with the Bar 
Association Journals at $1.50 per year. 

Section II—Annual Meeting 


The program at the annual meeting of the Association shall be arranged by a com- 
mittee of not less than five members designated by the Executive Council. At each 
annual meeting of the Association the President shall deliver an appropriate address. 

Ssction III]—Officers of the Association 

All officers of the Association shall perform the duties usually performed by such 
officers, together with such duties as are prescribed by the constitution or by-laws or by 
the executive council. Each year the secretary-treasurer’s financial report shall be ex- 
amined and audited by a certified or licensed public accountant. 

Section IV—The Journal 

The Journal of the Bar Association of the State of Kansas shall be conducted by a 
Board of Editors which shall consist of at least eight members to be appointed by the 
Executive Council. The Editor-in-Chief shall be designated by the Council and shall 
hold office at its pleasure. The receipts derived from advertising, Journal sales, and any 
other source, shall be turned to the Secretary-Treasurer of the State Bar Association and 
oa of publication and other necessary expenses shall be paid by the Secretary- 

Treasurer. 
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Section V—Committees 

The following standing committees shall be appointed annually by the President, 
each to consist of the number of members designated, to serve for the year ensuing and 
until their respective successors are appointed. The President shall designate the chair. 
man and shall notify the members of the committee of their appointment: 

. Committee on prospective legislation—five members. 

. Committee on amendment of laws and uniform legislation—five members, 
. Professional Ethics—seven members. 

. Memorial Committee—three members. 

. Committee on Legal Education and Admission to the Bar—three members, 
. Committee on Local Bar Associations—three members. 

. Committee on Local Bar Associations—three members. 

. Program Committee—five members. 

In addition to the aforesaid standing committees, the President shall appoint such 
special committees as the Executive Council may authorize and such committees shall 
perform the duties prescribed by the Executive Council. A majority of the members of 
any committee shall constitute a quorum. Each of such standing committees may meet 
on the call of its chairman at such place and time as the chairman shall designate. Each 
committee shall make a report in writing and shall place it on file with the Secretary. 
Treasurer at least twenty-five days in advance of the annual meeting. 


Section VI 
The Executive Council shall meet during the recess of the Association upon the 
call of the chairman or upon a written call signed by a majority of the members of the 
Executive Council at such times and places as may be designated in the call. 


Section VII 
Membership in this Association, in addition to other requirements, shall carry with 
it the obligation of each member to subscribe to and carry out in his professional life the 
Code of Ethics adopted by the Association for the guidance of its members, and violation 
of the provision of such code shall be followed by suspension or expulsion of the offending 
member as may be determined by the Executive Council. 


Section VIII 

The Executive Council shall constitute a court before whom shall be tried any 
member accused of violating the Code of Ethics, and procedure before such tribunal 
shall be such as it may prescribe by rule, of which the accused shall have due notice. A 
majority of such Council as constituted shall be sufficient to pronounce judgment. Com- 
plaints may be entertained by the Executive Council when presented by any member of 
the Association or the Council itself may require the Secretary of the Association to prefer 
charges, in which event the Council shall designate one or more members of the Asso- 
ciation to prosecute the charge. In the event any member is suspended or expelled by 
the decision of the Executive Council he shall forthwith surrender his certificate of 
membership. 

Section IX 

The fiscal year of the Association shall correspond to the calendar year and dues 

shall be payable in advance. 
Section X 

The Secretary-Treasurer of the Association is authorized to pay such expenses as art 
necessarily incurred in carrying on the activities of the Association, including actual 
hotel and traveling expenses incurred by the officers, Executive Council and committees 
of the Association, and including the necessary stenographic expense incident to the 
conduct of the affairs of the Association. 

Section XI 

All by-laws of the Association heretofore existing) are hereby repealed and the pro 
visions hereof shall be in full force and effect from and after the date of their adoption 
by the Association. 





AssociaTION COMMITTEES 


(Committees of the Bar -Association of the State 
of Kansas 1939-1940 


OFFICERS 
Ralph T. O'Neil, President 
w. E. Stanley, First Vice-President 
Bernard L. Sheridan, Second Vice-President 
Robert M. Clark, Secretary-Treasurer 


EXECUTIVE COUNCIL 


Emporia Thomas E. Van Cleave 
Irving M. Platt, Past President Junction City 
E. C. Flood, Committee Coordinator, Hays 


MEMBERSHIP COMMITTEE 
W. E. Stanley, State-Wide Chairman, Wichita 


ok es Beas ede sw agmaeaes «ss cbe eae beats E. C. Flood, Hays 
Warren H. White, Hutchinson 


DISTRICT MEMBERSHIP COMMITTEES 
First District 
Thomas A. Lee, Chairman, Topeka 
i Donald C. Allen 
Lee Bond 


John Cunningham 


Thos. E. Van Cleave, Chairman, Kansas City 
W. S. Jenks 
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Fourtu District 
Everett E. Steerman, Chairman, Emporia 


William Wagner, Jr. .......... Wakeeney 


SeventH District 
Warren H. White, Chairman, Hutchinson 
Hubert M. Voight 


J. E. Mowery 
W. E. Broadie 


J. Howard Wilcox 
Andrew Schoeppel 


Steve W. Church 
L. L. Morgan 
Elfrieda Kenyon 
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COMMITTEE ON CONFORMITY OF STATE AND FEDERAL PRACTICE 
Judge J. G. Somers, Chairman, Newton 
Lawrence W. W. Brown 
Wichita Bruce Hurd 


COMMITTEE ON AMENDMENT OF LAWS AND UNIFORM LEGISLATION 
Otis S. Allen, Chairman, Topeka 


D. Arthur Walker 
Franklin Corrick 
Clarence Paulsen 


COMMITTEE ON LEGAL EDUCATION AND ADMISSION TO THE BAR 
Edward M. Boddington, Chairman, Kansas City 
Henry V. Gott 
James W. Porter 
Charles W. Steiger 
H. Llewelyn Jones 


COMMITTEE ON AMERICAN: CITIZENSHIP 
Roger P. Almond, Chairman, Wichita 
Atchison F. R. Lobaugh 
Kansas City D. H. Postlethwaite 
Topeka Frank H. McFarland 


COMMITTEE ON ILLEGAL PRACTICE OF THE LAW 


Claude I. Depew, Chairman, Wichita 
John McCullough 


COMMITTEE ON LOCAL BAR ASSOCIATIONS 
Thomas Amory Lee, Chairman, Topeka 
Junction City Brewster Bartlett 
Atchison Claude I. Depew 
Stafford James A. Cassler 


COMMITTEE ON INTEGRATION OF THE BAR 
Albert Faulconer, Chairman, Arkansas City 
Wichita William C. Hook 
David J. Wilson 
Steadman Ball 


COMMITTEE ON SELECTION OF JUDGES 
Verne M. Laing, Chairman, Wichita 
Lloyd Morris 
J. A. McDermott 
George F. Beezley 
Earl W. Evans 
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COMMITTEE ON PUBLIC RELATIONS 
Lloyd H. Ruppenthal, Chairman, McPherson 
Atchison R. L. Hamilton 
Ft. Scott R. C. Russell 


Osage City 5S. E. Else 
Wichita E. F. Beckner 


MEMORIAL COMMITTEE 
Maurice P. O'Keefe, Chairman, Atchison 
James Taylor 
Blake Williamson i Riley MacGregor 
Harold McGugin i Judge Robert Garvin 
William M. Beall Barton Carrothers 
Alden Branine W. F. Lilleston 


COMMITTEE ON CRIMINAL LAW AND LAW ENFORCEMENT 
William D. Reilly, Chairman, Leavenworth 
Ast Gee, BW. .. 2. Kansas City Charles Hall 


Robert Lemon Pittsburg Kenneth Spier 
Robert H. Nelson Wichita Andrew Schoeppel 


COMMITTEE ON CORPORATION CODE 
Thos. M. Van Cleave, Chairman, Kansas City 


Gh. Fiat... 
Barton E. Griffith 


A. M. Johnson 


COMMITTEE ON PROBATE CODE 
E. C. Flood, Hays, Chairman 
Clyde Hudson 
Bernice Burkett 


COMMITTEE ON PROSPECTIVE LEGISLATION 
Chas. D. Welch, Chairman, Coffeyville 
Robert Stone 


R. Wilford Riegle 


COMMITTEE ON TAXATION 
Elmer E. Euwer, Chairman, Goodland 
John Potucek 


Lester Luther 





AssociaTION COMMITTEES 


COMMITTEE ON SPECIALIZED ADVICE OR EXPERIENCED 
LAWYERS SERVICE 


Dallas Knapp, Chairman, Coffeyville 


COMMITTEE ON LEGAL INSTITUTES 
John H. Hunt, Jr., Chairman, Topeka 


Wichita George B. Powers 

Atchison Clayton Flood 
Kansas City O. G. Underwood 
Hutchinson Clifford R. Holland 


COMMITTEE ON ANNOTATIONS AND RESTATEMENT 
Judge W. D. Jochems, Wichita 
Topeka James B. McKay 
J. H. Wendorff 
C. J. Taylor 
Hutchinson 
COMMITTEE ON PROFESSIONAL ETHICS 


E. E. Steerman; Chairman, Emporia 


LaRue Royce 
Max Jones 


COMMITTEE ON ADMINISTRATIVE LAW AND JUDICIAL 
ADMINISTRATION 


Robert L. Webb, Chairman, Topeka 


Claude E. Chalfant 
George F. Beezley 
John P. Davis 
COMMITTEE ON ORGANIZATION OF SECTIONS 
W. D. P. Carey, Chairman, Hutchinson 
i Innis D. Harris 


John W. Brand 
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PROGRAM COMMITTEE FOR 1940 MEETING 
George B. Powers, Chairman, Wichita 
Wichita W. E. Stanley 


COMMITTEE ON STANDARDS FOR TITLE OPINIONS 
W. G. Fink, Chairman, Fredonia 


Topeka Frank G. Theis 
Junction City D. C. Hill 


COMMITTEE ON BILL OF RIGHTS 
Warren H. White, Chairman, Hutchinson 


HISTORICAL COMMITTEE 

G. L. Light, Chairman, Liberal 
Wichita James A. Allen 

Independence John Wall 


Russell Justice John S. Dawson 
RADIO COMMITTEE 


W. T. Chaney, Chairman, Topeka 
Kansas City Fred M. Field 
opeka John H. Lehman 
Independence E. C. Flood 


COMMITTEE ON NEWLY ADMITTED MEMBERS 
Randall C. Harvey, Chairman, Topeka 
Topeka Mark L. Bennett 


BOARD OF EDITORS — BAR JOURNAL 
J. B. Patterson, Editor-in-Chief, Wichita 
John F. Eberhardt, Associate Editor, Wichita 

Wichita J. C. Rup 
Samuel E. Bartlett 


Wichita John H. Hunt, Jr. ............... Topeka 
Lawrence Phil H. Lewis 


OFFICERS OF NORTHWESTERN BAR ASSOCIATION 


Jay S. Parker, President 
Roy L. Hamilton, Vice-President 





AssociaTION COMMITTEES 


Executive Committee (by Judicial Districts): 
F. E. Emery, Twelfth Dist 

W. R. Mitchell, Fifteenth Dist.... Mankato 

E. E. Kite, Seventeenth Dist.. St Francis 

Paul Applegate, Twenty-third 


General Council (by Counties): 
D.H. Postlethwaite (St. Francis). nom 
A. Metcalf (Oberlin) 
C. M. Holmquist (Hays) 
D. Miner (Ellsworth) . . Ellsworth 


Ralph Rodgers (Lincoln) 
C. W. Ryan (Norton) 


Roy A. Smith, Thirtieth Dist 
Oo. O. Osborne, Thirty-fourth 
a ee Stockton 


Dan Hopson (Phillipsburg) 
F. W. Brown (Atwood) 
Wayne McCaslin (Stockton) 
F. K. Seeley (Russell) 

Ray Sloan (Hoxie) 

Max Jones (Goodland) 

T. D. Relihan (Smith Center) 
Don Phillips (Colby) 

C. O. Lutz (Sharon Springs) 
Charles Van de Mark (Concordia). Cloud 
Guy Ward (Belleville) 


OFFICERS OF SOUTHWESTERN BAR ASSOCIATION 


0. G. Underwood, President 
Karl — Vice-President 


Water E. Hembrow, First Vice-President 
E. Smith, Second Vice-President 
Robert Helvering, Third Vice-President 
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eMembership by (Counties 


Allen County 


Anderson, Wallace H., Iola 
Apt, Frederick G., Iola 
Bushey, Mitchell W., Iola 
Cannon, L. T., Humboldt 
Edwards, J. C., Iola 
Foust, Kenneth H., Iola 
Pees, G. E., Iola 

Toland, Stanley E., Iola 


Anderson County 


Garrison, Chas. W., Garnett 
Loughridge, Merle, Garnett 
Loughridge, Wayne, Garnett 
Howerton, Clark, Garnett 
Woods, Bert L., Garnett 
Wycoff, J. Q., Garnett 


Atchison County 


Ball, Steadman, Atchison 
Buehler, John E., Atchison 
Day, Lawrence F., Atchison 
Foley, G. W., Atchison 
May, O. P., Atchison 
Moxcey, T. A., Atchison 
O'Keefe, Maurice P., Atchison 
Pfouts, Ralph, Atchison 
Shrack, Philip O., Atchison 
Smith, Harrison, Atchison 
Waggener, B. P., Atchison 
Waggener, W. P., Atchison 


Barber County 


Cushenbery, Leford F., Medicine Lodge 
Eggleston, J. Raymond, Medicine Lodge 
Hobbs, Herbert, Jr., Medicine Lodge 
McGregor, R. W., Medicine Lodge 
Orr, A. L., Medicine Lodge 

Wheat, O. M., Medicine Lodge 


Barton County 


Diets, Herbert, Great Bend 
Kelley, T. B., Great Bend 
Lewis, John Henry, Hoisington 
Miller, Cecil M., Great Bend 
Nuss, Melvin O., Great Bend 
Osmond, William, Great Bend 


Bourbon County 


Blincoe, E. E., Fort Scott 
Campbell, R. B., Fort Scott 
Fisher, H. W., Fort Scott 
Hudson, Douglas, Fort Scott 
Hudson, Howard, Fort Scott 
Keene, A. M., Fort Scott 
Lardner, Daniel O., Fort Scott 
Louderback, Glenn H., Fort Scott 
O’Brien, Frank, Fort Scott 
Patterson, Walter B., Fort Scott 
Royer, Harry W., Fort Scott 
Warren, Harry, Fort Scott 


Brown County 


Archer, W. E., Hiawatha 
Finley, Robert, Hiawatha 
Helvern, L. E., Hiawatha 
Nelson, Roy V., Hiawatha 
Means, Walker F., Hiawatha 
Miller, Harry E., Hiawatha 


Butler County 


ite 


i 


= 
2 
Bok, 


., Cottonwood Falls 


Chautauqua County 
Ackerman, Carl, Sedan 
Dalton, J. W., Sedan 
Robbins, R. O., Sedan 
Wall, John, Sedan 


Cherokee County 
Boss, Frank W., Columbus 
Boss, Marc G., Columbus 
Bowersock, V. J., Columbus 
Elleman, Don H., Columbus 
Elleman, Paul H., Columbus 
Henbest, Joe L., Columbus 
Maxwell, Dale W., Galena 
Morgan, E. B., Galena 


Cheyenne County 
Kite, Edward E., St. Francis 
Postlethwaite, D. H., St. Francis 


Clark County 
Harvey, W. W., Ashland 
(Justice Supreme Court, Topeka) 
Wallingford, Eidon R., Ashland 


Clay County 
Anderson, Elmer, Clay Center 
Beall, William M., Clay Center 
Ryan, Wayne, Clay Center 
Sheppeard, H. L., Clay Center 


Cloud County 
Bond, David C., Concordia 
Hunt, Charles L., Concordia 
Kennett, Tom, Concordia 
Paulsen, Clarence H., Concordia 
Stanford, Lee R., Concordia 
Van De Mark, M. V. B., Concordia 


Coffey County 
Pierson, Ray S., Burlington 
Rolston, Joe S., Jr., Burlington 


Comanche County 


Botts, Jay T., Coldwater 
Rich, Horace H., Coldwater 
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Herrick, Harold W., Winfield 
Hickman, Donald, Arkansas City 
’ Janicke, H. O., Winfield 

Jarvis, Chandler, Winfield 


Hoffman, H. W., Lawrence 
Lane, O. J., Lawrence 

Lesar, H. H., Lawrence 
Martin, Albert B., Lawrence 
Moreau, F. J., Lawrence 
Means, Hugh, Lawrence 
Melvin, George K., Lawrence 
Mitchell, A. B., Lawrence 
Rankin, C. C., Lawrence 

Rice, Edward W., Lawrence 
Rice, Raymond F., Lawrence 
Sees, John V., Lawrence 
Smith, James Barclay, Lawrence 
Springer, Charles A., Lawrence 
Stewart, C. C., Lawrence 
Thiele, Walter G., Lawrence 


(Justice Supreme Court, Topeka) 


McDermott, James M., Winfield 
McNeish, G. T., Winfield 
Renn, O., Arkansas City 


Viesselman, Percival W., Lawrence 
Edwards County 
Fatzer, Harold, Kinsley 


Elk County 
Ayres, A. T., Howard 
Mullendore, B. N., Howard 
Sullivan, Clifford, Howard 
Crawford County Vinette, Darrel, Howard 


Beezley, George F., Girard Ellis County 
Bruce, E. V., Pittsburg Fair, J. D., Hays 
Flood, Clayton, Hays 
Flood, E. C., Hays 
Haney, Delmar L., Hays 
Herrman, Henry F., Hays 
Holmquist, C. M., Hays 
Jeter, Norman W., Hays 
, Malone, Ernest J., Hays 
Malcolm, George R., Pittsburg McCarthy, D. M., Hays 
Munson, (Mrs.) M. B., Pittsburg McCarthy, (Mrs.) Kathryn O’Laughlin, Hays 
Nulton, P. E., Pittsburg Mermis, Richard A., Hays 
Pingry, C. O., Pittsburg Ward, Paul, Hays 
— —— oe Wiles, A. J., Hays 
= SW. oe me Ellsworth County 
Wi ” 
one, See Sa, . Aylward, Paul, Ellsworth 
Decatur County Bartlett, Brewster, Ellsworth 
Bremer, John M., Oberlin Bartlett, Samuel E., Ellsworth 
Metcalf, Aldevard, Oberlin Finney County 
Noble, J. P., Oberlin Evans, Pred J., Garden City 
Dickinson County Hutchison, Wm. Easton, Garden City 
Guilfoyle, Matt, Abilene Ford County 
Hurd, Arthur, Abilene Evans, R. W., Dodge City 
Gould, George R., Dodge City 
Harner, Collis Russell, Dodge City 
Miller, Karl, Dodge City 
Minner, E. C., Dodge City 
Zimmer, Harold, Dodge City 


Rugh, John M., Abilene 
Scott, Thornton D., Abilene 


Doniphan County Franklin County 
Cole, Morton B., Highland Pierson, John B., Ottawa 
Delaney, A. O., Jr., Troy Geary County 
omg ly ge Hoover, Charles L., Junction City 
vm We Wee Humphrey, A. S., Junction City 
Douglas County Humphrey, J. V., Junction City 
Platt, I. M., Junction City 
Rankin, David K., Junction City 
Rohrer, Laura, Junction City 
Schermerhorn, Robert A., Junction City 
Skinner, E. B., Junction City 
Weary, U. S., Junction City 
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Gove County 


Linder, Jesse I., Gove City 

Thompson, R. H., Gove City 
Graham County 

Birney, C. E., Hill City 

Dawson, John S., Hill City 

(Chief Justice Supreme Court, Topeka) 

Jones, Casey, Hill City 

Parker, J. S., Hill City (Topeka) 

Sayers, J. Q., Hill City 

Sayers, W. L., Hill City 

Sayers, W. P., Hill City 
Gray County 

Luther, Lester, Cimarron (Topeka) 
Greeley County 

Glenn, W. M., Tribune 

Trued, Martin F., Tribune 
Greenwood County 

Carper, Clay C., Eureka 

Chase, Carl, Eureka 

Forbes, Thomas C., Eureka 

Mack, Bruce, Syracuse 


Harper County 


Turner, B. H., Newton 

Warren, Jessie Nye, Newton 

Wise, George O., Newton 
Haskell County 

Voigt, H., Sublette 
Jackson County 

Cole, Albert M., Holton 

Hobbs, Floyd W., Holton 
Jefferson County 


Smith, W. A., Valley Falls 
(Justice Supreme Court, Topeka) 


Jewell County 


Holly, Manford, Mankato 
Mitchell, William R., Mankato 
Postlethwaite, R. C., Mankato 


White, Jess, Mankato 


Johnsen County 
Breyfogle, J. W., Jr., Olathe 
Coleman, Rolla W., Olathe 
Jones, W. C., Olathe 
Payne, Howard E., Olathe 
Roberds, Garfield A., Olathe 
Wells, Thos. F., Overland Park 


Kingman County 


Underwood, O. G., Greensburg 


Labette County 
Atkinson, William D., Parsons 
Bohannon, Earl, Parsons 
Brown, W. W., Parsons 


McKinley, Roy, Parsons 
Ratner, Payne H., Parsons (Topeka) 
Taylor, C. J., Parsons 


Lane County 
Mowery, J. E., Dighton 


Leavenworth County 


Allred, Vincent C., Leavenworth 
Boone, Cornelius H., Leavenworth 
Bond, Lee, Leavenworth 

Dassler, C. F. W., Leavenworth 
Davis, Thomas H., Leavenworth (Topeka) 
Frederick, Max L., Leavenworth 
Holman, Chester D., Leavenworth 
Holman, Edwin J., Leavenworth 
Kelsey, James B., Leavenworth 
McNaughton, M. N., Leavenworth 
Murray, John H., Leavenworth 
Reilly, W. D., Leavenworth 
Reilly, William D., Leavenworth 
Snyder, James N., Leavenworth 
Wendorff, J. H., Leavenworth 


Lincoln County 
McCurdy, John J., Lincoln 
Rodgers, Ralph A., Lincoln 


Linn County 
Morse, John O., Mound City 
Morse, John H., Mound City 
Wallace, James W., Mound City 





MEMBERSHIP BY COUNTIES 


Mitchell County 
Hamilton, R. L., Beloit 
Jordan, A. E., Beloit 


Montgomery County 
Banks, W. N., Independence 
Becker, Richard L., Coffeyville 
Belt, Raymond, Coffeyville 


Hall, Clement, Coffeyville 

Hanlon, T. J., Independence 

Knapp, D. W., Coffeyville 

Lamb, A. R., Coffeyville 

Lomax, Otho, Cherryvale (Topeka) 
Lomax, Sullivan, Cherryvale 

Mason, Paul B., Independence (Tulsa) 
McGugin, Harold, Coffeyville 
McVey, Lawrence, Independence 
McVey, Walter L., Independence 
Medill, Harold, Independence (Topeka) 
Miles, Grace A., Independence 

Neale, Aubrey, Coffeyville 

O’Brien, O. L., Independence 

Scovel, Jay W., Independence 

Sloop, C. J., Independence 

Stevens, Chester, I 

Veeder, Kirke C., Independence 
Welch, Charles D., Coffeyville 

Zeigler, Carl E., Coffeyville 


Morris County 
Snyder, Harrv E., Council Grove 


Tompkins, Harry M., Council Grove 


Morton County 
Perkins, Oscar F., Elkhart 


Nemaha County 
Cunningham, John D., Seneca 
Emery, R. M., Jr., Seneca 


Neosho County 
Allen, James A., Chanute 
Balch, Joe F., Chanute 
Dunham, B. M., Chanute 
Gough, William, Jr., Chanute 
McCall, John C., Chanute 
Wedell, Hugo T., Chanute 
(Justice Supreme Court, Topeka) 
Ness County 
Foulks, Albert S., Ness City 
Foulks, John C., Ness City 
McCombs, Raymond D., Ness Ci 
Schoeppel, Andrew F., Ness City a 
Wilson, A. W., Ness City 


Norton County 
Boatman, E. N., Norton 


Osage County 
Coffman, Harry T., Lyndon 
Hepworth, R. G., Burlingame 
Price, Robert T., Osage City 
Ramskill, George E., Burlingame 
Stavely, A. K., Lyndon 
Stratton, Thomas M., Osage City 


Osborne County 
Else, St. Elmo, Osborne (Topeka) 
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Ottawa County 


Boyce, F. D., Minneapolis 
McNalley, L. A., Minneapolis 


Pawnee County 


Finney, G. W., Larned 
Fleming, Vincent G., Larned 


Barron, W. A., Phillipsburg 


Pottawatomie County 
Hill, D. C., Wamego 


Pratt County 
Barrett, William, Pratt 
Cobean, L. Raymond, Pratt 
Miller, Robert G., Pratt 
Williams, Alfred, Pratt 
Steere, Myron, Pratt 


Rawlins County 
Brown, Forest W., Atwood 


Reno County 
Branine, Alden, Hutchinson 
Branine, H. R., Hutchinson 
Brown, Wesley E., Hutchinson 
Carey, W. D. P., Hutchinson 
Chalfant, C. E., Hutchinson 
Davis, R. C., Hutchinson 
Dunn, Harry H., Hutchinson 
Glasscock, E. E., Hutchinson 
Fulton, Charles S., Hutchinson 
Hansen, Donald A., Hutchinson 
Hettinger, F. P., Hutchinson 
Hunter, J. Richards, Hutchinson 
Huxman, W. A., Hutchinson 
Jones, Walter F., Hutchinson 
Martindell, D. C., Hutchinson 
Oswald, A. L., Hutchinson 
Raleigh, Clyde A., Hutchinson 
Raugh, Charles, Hutchinson 
Shaffer, Don, Hutchinson 
Simmons, J. S., Hutchinson 


Symns, A. T., Hutchinson 
Teed, Albert S., Hutchinson 
Tincher, J. N., Hutchinson 
Vernon, Wm. H., Jr., Hutchinson 
Williams, C. M., Hutchinson 
White, Warren H., Hutchinson 
Wyman, Erskine, Hutchinson 
Wyman, Max, Hutchinson 
White, Eugene A., Hutchinson 


Republic County 
Emery, Fred, Belleville 
Hogin, John C., Belleville 
Vance, W. D., Belleville 
Van Natta, Henry H., Belleville 
Ward, Guy E., Belleville 


Rice County 


Martin, Rubert G., Lyons 
Stevenson, J. P., Sterling 
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Riley County 


Harlan, Hal E., Manhattan 
Hughes, Charles, Manhattan 
Hughes, C. Harold, Manhattan 
Johnston, A. M., Manhattan 
Menzie, Joe, Manhattan 


Rooks County 


Osborn, O. O., Stockton 

Osborn, Robert K., Stockton (Topeka) 
Skinner, W. K., Stockton 

Young, F. E., Stockton 


Russell County 


Driscoll, J. E., Russell 
Holland, C. R., Russell 
Holland, Herbert N., Russell 
Kirkman, Floyd L., Russell 
Ostrum, Oscar, Russell 
Ruppenthal, Jacob C., Russell 
Seeley, Frances K., Russell 


Saline County 


Barta, Rudolph, Salina 
Bristow, F. B., Salina 
Burch, C. W., Salina 

Chase, Harold, Salina 

Clark, C. L., Salina 
Clevenger, L. E., Salina 
Dillingham, Arthur B., Salina 
Dodge, Clifton B., Jr., Salina 
Hampton, E. S., Salina 
Haggart, Raymond E., Salina 
Jenkins, H. B., Salina 
Litowich, B. I., Salina 

Miller, Alex H., Salina 
Millikin, Z. C., Salina 
Norris, Wm. S., Salina 
Royce, LaRue, Salina 

Smith, Roy A., Salina 
Smith, Wint, Salina 

Watson, D. E., Salina 
Santry, Horace A., Salina 


Scott County 


Armstrong, R. D., Scott City 
Gibbens, Leo T., Scott City 
Lang, D. B., Scott City 


Sedgwick County 


Adams, John W., Wichita 
Adams, Mark H., Wichita 
Alexander, J. E., Wichita 
Alford, B. F., Wichita 
Almond, Roger P., Wichita 
Aley, Frederick W., Wichita 
Arn, Edward F., Wichita 
Arnold, R. L., Wichita 
Ashford, George M., Wichita 
Ashley, O. V., Wichita 
Baker, H. D., Wichita 
Baker, Howard L., Wichita 
Ball, George W., Wichita 
Bauman, Carl O., Wichita 
Bever, Ellis, Wichita 

Black, Hal M., Wichita 
Blaes, Emmet A., Wichita 
Blake, Earl, Wichita 

Blake, Harold L., Wichita 
Blood, J. W., Wichita 





Bonner, Fred, Wichita 
Boyer, John E., Wichita 
Brick, Sidney J., Wichita 
Brooks, C. H., Wichita 
Brooks, L. P., Wichita 
Brown, G. A., Wichita 
Brown, Paul, Wichita 
Brown, Silas, Wichita 

t, B. Mack, Wichita 
Bryant, Dale M., Wichita 
Bryant, John B., Wichita 
Burch, Allen B., Wichita 
Burkett, Bernice, Wichita 
Butler, Henry L., Wichita 
Carey, Jos. G., Wichita 
Castor, Harry C., Wichita 
Chambers, J. H., Wichita 
Chapin, Luke, Wichita 
Collins, Geo. B., Wichita 
Comer, Burt, Wichita 
Cooper, Lloyd F., Wichita 
Coulson, Wayne, Wichita 
Cowan, A. M., Wichita 
Cowie, Dan, Wichita 
Curfman, L. E., Wichita 
Darlington, Roy B., Wichita 
Darrah, John Jay, Wichita 
Davis, Claude H., Wichita 
Depew, Claude I., Wichita 
Dressie, Grey, Wichita 
Eberhardt, John F., Wichita 


Ebright, A. M., Wichita (Bartlesville, Okla.) 


Elcock, Thomas E., Wichita 
Eubanks, Eli, Wichita 

Evans, Earle W., Wichita 
Fleeson, Howard T., Wichita 
Foulston, Robert C., Wichita 
Foulston, Sidney L., Wichita 
Free, John N., Wichita 
Fugate, Justus H., Wichita 
Gabbert, L. C., Wichita 
Gardiner, P. D., Wichita 

, John H., Wichita 
ilchrist, Ralph E., Wichita 
. R., Wichita 

. J.. Wichita 

ph, Wichita 

V., Wichita 


pages 


MEMBERSHIP BY COUNTIES 


Jones, Charles E., Wichita 
Jones, Richard O., Wichita 
Jones, Wilbur H., Wichita 
Jorgensen, J. Paul, Wichita 
Kagey, C. L., Wichita 
Kagey, L. M., Wichita 
Kahrs, W. A., Wichita 
Kirkpatrick, Richard 

Kitch, Paul R., Wichita 
Laing, Verne M., Wichita 
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Bond, David C., Concordia 
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Burkholder, Ira, Topeka 
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Doran, Thomas F., Topeka 
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Edmundson, W. H., Fredonia 
Edwards, J. C., Iola 

Egan, John G., Topeka 

Eggleston, J. Raymond, Medicine Lodge 
Eidson, O. B., Topeka 

Elcock, Thos. E., Wichita 
Elleman, Don H., Columbus 
Elleman, Paul H., Columbus 
Else, S. E., Topeka 

Emerson, Harvey J., Kansas City, Kan. 
Emerson, J. O., Kansas City, Kan. 
Emery, Fred, Belleville 

Emery, R. M., Jr., Seneca 

Eresch, Frank P., Topeka 

Eresch, Joe H., Topeka 
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Eubanks, Eli, Wichita 

Euwer, Elmer E., Goodland 
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Hermann, Henry F., Hays 

Herrick, Harold W., Winfield 
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McNaughton, M. N., Leavenworth 
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Meyers, Allen, Topeka 
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Nuss, Melvin O., Great Bend 
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O’Brien, Frank, Fort Scott 
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Reilly, W. D., Leavenworth 
Reilly, William D., Leavenworth 
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Rice, Carl V., Kansas City, Mo. 
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Rich, Horace H., Coldwater 
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Rindom, F. O., Liberal 
Rinehart, Oliver D., Paola 
Ritchie, R. Bowland, Wichita 
Robb, Clair E., Wichita 
Robbins, R. O., Sedan 
Roberds, G. A., Olathe 
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Roberts, H. S., Kansas City 
Roberts, Lloyd S., Winfield 
Robertson, Fred C., Kansas City 
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Rooney, Charles, Topeka 
Rooney, Edward, Topeka 
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Ryan, William B., Smith Center 
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Sargent, J. Wirth, Wichita 
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Sayers, Wendell P., Hill City 
Schaefer, Allen A., Wichita 


Schmidt, Paul W., Wichita 
Schoeppel, Andrew, Topeka 
Schwinn, W. H., Wellington 
Scott, Elisha, Topeka 

Scott, Olin, Winfield 

Scott, Thornton D., Abilene 
Scovel, Jay W., I 

Sears, John G., Jr., Wichita 
Seeley, Frances K., Russell 
Sees, John V., Lawrence 
Shaffer, Don, Hutchinson 
Shaffer, W. L., Topeka 

Shaw, Warren W., Topeka 
Shearer, M. P., Wichita 
Sheffer, Orville A., Wichita 
Sheppeard, H. L., Clay Center 
Sheridan, Bernard L., Paola 
Shields, Floyd F., Topeka 
Shrack, Philip, Atchison 
Siefkin, George, Wichita 
Simmons, John S., Hutchinson 
Skinner, Alton H., Kansas City 
Skinner, E. D., Junction City 
Skinner, W. K., Stockton 
Sloan, Eldon, Topeka 

Sloan, Hon. E. R., Topeka 
Sloan, F. A., Topeka 

Sloan, Gordan, Topeka 

Sloop, C. J., Independence 
Smith, Carl T., Wichita 
Smith, D. J., Kansas City 
Smith, Harrison, Atchison 
Smith, James Barclay, Lawrence 
Smith, James E., Topeka 
Smith, P. K., Wichita 

Smith, Roy A., Salina 

Smith, Hon. Wm. A., Topeka 
Smith, Wint, Salina 
Snattinger, Irwin, Topeka 
Snyder, Harry E., Council Grove 
Snyder, Jdmes N., Leavenworth 
Somers, J. G., Newton 
Sorenson, Michael, Topeka 
Souders, Otto R., Wichita 
Speck, John K., Topeka 

Speir, Kenneth G., Newton 
Spencer, C. A., Oakley 
Sponable, John W., Paola 
Sponable, Mrs. John W., Paola 





MEMBERSHIP 


Springer, Chas. A., Lawrence 
Squire, Harris G., Topeka 
Stallings, Don B., Caldwell 
Stallwitz, George, Wichita 
Stanford, Lee R., Concordia 
Stanley, A. J., Sr., Kansas City 


Sullivan, Clifford, Howard 
Sullivan, Jay H., Emporia 

Sullivan, T. A., Wichita 

Symns, Arthur, Hutchinson 
Taggart, E. J., Wellington 
Taliaferro, R. Y., El Dorado 
Taylor, C. J., Parsons 

Taylor, Jas. E., Sharon Springs 
Taylor, Stanley, El Dorado 

Tebbe, Carl G., Wichita 

Teed, Albert I., Hutchinson 

Teeple, A., Mankato 

Teeple, George, Mankato : 
Templar, George, Arkansas City 
Theis, Frank G., Arkansas City 
Thiele, Hi 

Thompson, R. H., Gove City 
Thompson, C. L., Hoxie 

Tillotson, J. C., Newton 

Tincher, J. N., Hutchinson 

Tinker, William A., Wichita 
Todd, Arnold C., Wichita 

Toland, Stanley E., Iola 

Tompkins, Harry M., Council Grove 
Trued, Martin F., Tribune 

Turner, B. H., Newton 
Underwood, O. G., Greensburg 
Vance, Charles, Liberal 

Vance, W. D., Belleville 

VanCleave, Thos. M., Kansas City 
Van Cleave, Thomas M., Jr., Kansas City 
Van De Mark, M. V. B., Concordia 
Van Natta, Henry H., Belleville 
Veale, Tinkham, Topeka 

Veeder, Kirke C., Independence 
Vernon, W. H., Larned 

Vernon, William H., Jr., Hutchinson 
Viesselman, Prof. P. W., Lawrence 
Villepigue, E. P., Wichita 

Vinette, Darrel, Howard 


Voigt, Hubert, Sublette 

Wadham, P. G., Marysville 
Waggener, B. P., Atchison 
Waggener, W. P., Atchison 
Wagner, Kenneth W., Topeka 
Wagner, William, Jr., Wakeeney 
Walker, D. Arthur, Arkansas City 
Wagstaff, Robert W., Kansas City 
Wagner, Wm., Jr., Wakeeney 
Wall, Jesse D., Wichita 

Wall, John M., Sedan 

Wall, Paul, Wichita 

Wallace, Clark A., Kingman 
Wallace, Dwight S., Wichita 
Wallace, James W., Mound City 
Wallingford, Eldon R., Ashland 
Ward, Guy E., Belleville 

Ward, Paul, Hays 

Warnick, P. J., Wichita 

Warren, Harry, Fort Scott 
Warren, Jesse Nye, Newton 
Wasson, Roy H., Wichita 
Watson, D. E., Salina 

Wayman, Harold, Emporia 
Weary, U. S., Junction City 
Webb, Robert L., Topeka 

Webb, Simeon, Pittsburg 

Wedell, Hon. Hugo T., Topeka 
Weede, Orlin A., Kansas City, Mo. 
Weeks, John C., Topeka 

Weeks, Lee E., Kansas City, Mo. 
Weigand, Lawrence, Wichita 
Weir, B. W., Pittsburg 
Weiskirch, Armin, Topeka 
Welch, Chas. D., Coffeyville 
Wells, Thomas F., Overland Park 
Weltmer, L. E., Mankato 
Wendorff, J. H., Leavenworth 
Wenzel, John H., Wichita 

Wertz, William J., Wichita 
Wetmore, Z, Wichita 

Wetzel, Eugene G., Kansas City, Mo. 
Wetzel, Lawrence J., Arkansas City 
Wheat, O. M., Medicine Lodge 
Wheeler, D. W., Jr., Marion 
White, Eugene A., Hutchinson 
White, Hoyt F., Yates Center 
White, Jess, Mankato 

White, Paul, Wichita 

White, Warren H., Hutchinson 
Wick, Luman A., Wichita 
Wightman, Wade W., Wichita 
Wilbert, Paul L., Pittsburg 
Wilcox, E. C., Anthony 

Wiles, A. J., Hays 

William, Alford, Pratt 

Williams, C. M., Hutchinson 
Williams, I. N., Wichita 
Williamson, Blake A., Kansas City 
Wilmer, Frank M., Wichita 
Wilson, A. W., Ness City 
Wilson, C. C., Meade 

Wilson, David J., Meade 
Windsheffel, Arno, Smith Center 
Winkler, Garrett, Paola 

Winsor, Carl I., Wichita 

Wise, George O., Newton 
Woods, Bert L., Garnett 
Woodward, H. Pauline, El Dorado 





The JourNnaL 


Yankey, Chas. G., Wichita 


STUDENT MEMBERS OF KANSAS BAR ASSOCIATION 


Forbes, Frank, Topeka 

Foss, D. C., Lawrence 
Fossey, Leighton, Lawrence 
Fromme, Alex, Topeka 
Goering, Elmer, Lawrence 
Hibbard, Andrew, Lawrence 
Holmes, Lawrence, Wichita 
House, Bill, Lawrence 


Phillips, Hugh, Lawrence 
Postma, James L., Lawrence 
Rexroad, James, Lewisburg, Pa. 
Riddell, James, Lawrence 
Shafer, Abe, ITI, Lawrence 
Shinkle, Frank, Lawrence 
Shuss, J. Logan, Lawrence 
Simpson, Donald, Lawrence 
Terrill, James S., Lawrence 
Thompson, Frank, Lawrence 
Tontz, Danny, Wichita 
Tyner, Dorothy, Topeka 

Voss, Omer G., Lawrence 
Wells, Miss Georgia, Topeka 
Wiles, Hanry G., Lawrence 
Wills, Miss Bessie Mac, Topeka 
Wilson, Paul, Lyndon 

Yerkes, Marburg, Topeka 
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The Key To Successful Practice ! 


K 
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Kansas Digest 


The “Life-Time” Digest for Kansas 


Saves valuable time by giving instant access 
to all the case law of Kansas 


Full information on request 


WEST PUBLISHING CO. St. Paul, Minn. 


Also for sale by 
VERNON LAW BOOK CO. Kansas City, Mo. 


PTTT2 














AIR - CONDITIONED 
GUEST AND PUBLIC ROOMS 


Cool Comfort 


. . - convenient to all 
Wichita legal activ- 
ities. 




















3 Blocks from the Court House 
2 Blocks from the Federal Bldg. 
In the center of downtown Wichita 














Enjoy Every Meal in 
THE BEAUTIFUL 
COFFEE SHOP 
AIR-CONDITIONED 
‘‘Famous For Its Food’’ 


HOTEL LASSEN 


‘*Wichita’s Best Address’’ 





HENRY J. HAYN, Manager 
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WHY THEY TAKE UP LAW 


Tae recent report of the special committee on economic 
condition of the bar lists these replies to a questionnaire to 
young lawyers on the reasons they chose the legal profession. 


Natural desire and ambition 38% 

Parent or near relative an attorney 13% 

Advantages of knowledge of law in business 8.5% 
Financial advantages of the profession 8.1% 
Desire for an independent profession 7.2% 
Influenced by their parents 5.3% 
Past business experience showed need of law —.............. - 95.2% 
Desire for education 4.4% 
Interest in forensics 3.5% 
Possibilities for legal research 15% 
Political advantages of profession 1.3% 
































q WILL THEY SUCCEED? Time alone can tell the story but 


from the early stages of their practice to the ripe age of 
retirement the habit of daily use of the trustworthy text 
treatment of the law in —Amenican Junispruvence is a worth- 
while corner stone which will support a worth-while and 
lasting success. 


oss ey 


cA\meRican Juruspruvence IS PUBLISHED AND 
EXCLUSIVELY FOR SALE BY 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. * ROCHESTER, NEW YORK 
BANCROFT-WHITNEY COMPANY * + SAN FRANGISCO, GALIFORNIA 
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GAS Introduces 


double-quick BROILING 


Seals in More 


Flavor 


The Great American 
Favorite Tastes 
TWICE As Juicy 
Broiled This New 
Way 


Juice in the broiling 
pan is flavor out of the 
steak. Fast broiling is 
the secret of keeping 
juices in—and the new, 
high-speed broilers of 
the —. yl Gas 


taaly’ HALF PHE : 


TIME! Seal in full 


though 
handed you the world 
on a platter? You'll 


You’ll find yourself with a new kind 
- broiler that seals in more ae 
in all grilled foods—and broils in 

double-quick time. 


You'll find oven tending a thing of 
the past. For the ovens on these new 
ev dfat are self-regulating. A turn of 

oe you the degree of tem- 

u want — maintains it 

readily. or roasting failures 
are iineat impossible! 


You'll find these modern C/P Gas 
have special new simmer burn- 


ers, too—an added economy in all 
mnt cooking at low tempera- 
res. 


Here’s the secret of it all. These 
modern gas ranges combine automatic 
control with the instant heat, higher 
speed and exact shading of "oy" 
ture only Gas can give. Gas, too, is 
very economical to cook with. 


See these miracle-working modern 
C/P Gas Ranges for yourself at the 
Semen of your gas company or 

er. 


THE GAS SERVICE COMPANY 


@ A CITIES SERVICE COMPANY e@ 
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SHEPARD’S CITATIONS TAKES THE SEARCH OUT OF RESEARCH 








JOHN LAW GOES 
TO THE HOSPITAL! 


Undergoes Sixteen Legislative 
Operations 


At every term of a State Legislature laws are undergoing hospitaliza- 
tion. According to “Dr.” Shepard’s Citations the legislators may 
operate upon John Law in any of the following sixteen ways, viz: 


1 Amended 9 Renumbered 

2 Extended 10 Re-enacted 

3 Repealed 11 Revised 

4 Repealed in part 12 Supplemented 

5 Proposed Repeal 13 Superseded in part 

6 Proposed Amendment 14 Limited 

7 Repealed & Superseded 15 Added to 

8 Superseded 16 Cited (Law within a Law) 


You need not be deceived by altered appearances—Shepard’s staff of 
editors—competent legal analysts all—give you the law as it truly is— 
recognizable regardless of its change in character. 


Consult Shepard’s Citations before citing that law! It may have 
undergone an operation since you last saw it. 


The Law Up To The Minute 
In A Minute 


Oe 


Shepard’s Citations 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 




















SHEPARD’S CITATIONS TAKES THE SEARCH OUT OF RESEARCH 
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z men who aided Alexander 
‘ I Graham Bell in the invention of 
the telephone are perpetuated today 
in many of the policies, and even in 
the form of organization, of your tele- 
phone service. 


Things Lee 


Bztz himself, the young inventor . . . 
you may today his place is taken by Bell Tele- 
phone Laboratories, with its countless 
improvements to the telephone art. 


not know... i gelcaai 


Tuomas A. Watson, making with his 
about your own hands the first telephones . . . to- 
day his place is filled by the great 
7" l h shops of Western Electric Co., which 
€ ep one supplies at a saving the materials 


needed in the Bell System. 
e - @.'s 


Gazprvzz G. Hussarp, first business 
adviser of the infant telephone indus- 
try...and today the American Tele- 
phone and Telegraph Co., parent 
organization of the Bell System... 
whose staff members develop more 
economical operating methods for the 
24 Bell associated companies... whose 
financing facilities make available at a 
saving, funds tor necessary extensions 
to telephone lines and equipment. 


In an undertaking planned like the 
telephone service for the long pull, 
what is best for the telephone user be- 
comes in theend the course that should 
bring the surer, more enduring success. 
For more than 50 years, the savings 
from the specialized telephone organ- 
ization these men created have 
gone to give good telephone 
service at fair cost to the user. 


SOUTHWESTERN BELL TELEPHONE COMPANY 














Better Light 


Relieves “Nerves” 


= vs 











Here's a cause of “nerves” that 
you probably never suspected 


AaAaaA 


Inadequate light forces the eye to 
compensate—strain to see details 
such as printing. The trouble is, 
the eye does not to be 
straining. It adjusts itself but the 
strain of adjustment is trans- 
ferred to the general nervous sys- 
tem where it shows up as fatigue. 
The unsuspecting victim is prey 
to all kinds of nervous disorders 
that impair efficiency and cause 
costly mistakes. 


These errors can be reduced by 
removing the cause. Call us for 
a free checkup of your office 
lighting. 


KANSAS * ELECTRIC COMPANY 
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Wichita’s Headquarters 


— For — 
MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features That Prove the Allis Was 
“Built for You to Enjoy” 


Kansas’ Tallest Building 
350 Fire-Proof Rooms 

11 Floors Air-Conditioned 
Ceiling Fans in Every Room 


Two-Channel Radio 

Circulating Ice Water 

Complete Electrical Outlets 
Showers Over All Baths 

Bed Reading Lamps 

Complete Banquet Facilities 
Beauty and Barber Shop 

Kit Kat Coffee Shop and Pup Lunch 


It Costs No More to Stay at the Best 


The ALLIS 


A FRIENDLY HOTEL 


BARNEY L. ALLIS, President FRANK L. RIPPLE, Manager 
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IMPORTANT—KEEP THIS AD 


COMPLETE BANKRUPTCY BIND YOUR BAR JOURNAL 
SCHEDULES FILE 
Including New Statement of Aeit Full Cloth, per Volume_______- $2.25 


Full Buckram, per Volume-_-_-__-_ 2.75 
Four or More Sets, each______-_ 1. "25 Full Leather, per Volume__---_- 4.75 


THE WICHITA EAGLE PRESS @ Wichita 

















FOR SALE 


OUR ENTIRE LAW LIBRARY 


Over 4,000 volumes including Pacific, Southwestern, Federal 

Reports, U.S. Code Annotated: American State Reports, Amer- 

ican Decisions, U.S. Supreme Court Reports, L.R.A.; Session 
Laws, Statutes, and a Large List of Texts. 


~ 


Will Sell All or Part. Write for 
Complete List and Prices 


> 


The Deming Investment Co. 


Oswego, Kansas 











NATURAL PREFERENCE 


is given the advertisers in The Journal by the attorneys of Kansas. 
Low yearly rates make The Journal a profitable medium for all 
who solicit the patronage of Kansas attorneys. 


The Journal Publication Office 


319 South Market Wichita, Kansas 











